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 ABSTRACT. In this paper, I redress an analytic deficit in debates about
 sedition by providing an explanatorily account of the relation between
 speech and action using speech act theory as developed by J.L. Austin. The
 specific focus will be on speech acts advocating violence against the state, in
 the form of religious sermons preaching violent jihad or glorifying acts of
 terrorism. This philosophical account will have legal consequences for how
 we classify speech acts deemed to be dangerous, or to cause harm. It also
 suggests that because speech can constitute action or conduct in certain
 circumstances, sedition laws, in principle, might be defensible, but not in
 their current form.

 Sedition is essentially a crime against the security of the state. It
 refers to the uttering or writing of words intended to bring the
 sovereign state into hatred or contempt, to urge disaffection
 against the Constitution or democratically elected government,
 or the attempt to procure change in government by unlawful
 means. Sedition has traditionally been justified on the grounds
 that a sovereign government has the right to resist both external
 and internal aggression, and to protect the citizens of the state
 from harm. More recently, the law of sedition has been
 'modernised' for the counter terrorism context. Modern sedi-

 tion laws target types of speech advocating violence against the
 state, in the form of religious sermons preaching violent jihad or
 glorifying acts of terrorism, although they have the potential to
 cover much more than this. For this reason, the modernisation
 of sedition laws renewed debate about the status of free speech
 and religious expression in a time of so-called terror.
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 There are two main approaches that characterise the
 parameters of the debate about these issues. Critics of the law
 of sedition argue that while every society has an interest in
 protecting itself and its institutions from violence, no society
 should criminalize speech that it finds offensive when such
 speech is remote from the actual practice of violence.1 They
 argue that while there is no straightforward distinction between
 expression and action, in most cases, a line can be drawn
 between the expression of radical political positions and crim-
 inal incitement.2 While the latter is dangerous and should
 attract prosecution, a mature and robust democracy should be
 expected to absorb offensive, violent, and unpalatable ideas
 without prosecuting them.3 On this account, the most effective
 way of dealing with offensive, anti-social or dangerous speech is
 to allow it into the 'marketplace' of ideas in the hope that such
 opinions and beliefs will be argued against and eventually
 rejected.4

 There are two general and interrelated arguments used to
 justify sedition laws and the constraints they impose on free-
 dom of speech. There is significant equivocation between these
 positions, which makes it unclear whether the problem with
 seditious libel is that the words incite violence (that is, they have
 illocutionary force), that they cause violence (they have per-

 1 See Ben Saul, 'Speaking of Terror: Criminalising Incitement to Vio-
 lence', UNSW Law Journal 28(3) (2005): 868-886; Laurence Maher, 'Every
 Idea is an Incitement', Dissent (Autumn/Winter, 2006): 24-28; Eric Barendt,
 Threats to Freedom of Speech in the United Kingdom', UNSW Law
 Journal 28(3) (2005): 895-899.

 2 Eric Barendt, Threats to Freedom of Speech in the United Kingdom',
 p. 897.

 3 Ben Saul, 'Speaking of Terror: Criminalising Incitement to Violence', p.
 886.

 4 See Ben Saul, 'Speaking of Terror: Criminalising Incitement to Vio-
 lence'; Eric Barendt, Threats to Freedom of Speech in the United King-
 dom.'
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 locutionary force), or both.5 On one argument, words that
 advocate violence can create 'permissibility conditions' that
 legitimate violence, irrespective of whether any actual violence
 occurs. This argument is based on the idea that all speech is a
 type of action.6 The second justification is that seditious words
 are likely to cause acts of violence and are thus necessary to
 protect the public interest. On this account, there is a causal
 connection between speech and action.

 Both these approaches to the question of sedition and its
 relation to free speech rights leave two significant explanatory
 gaps. First, each approach fails to offer an explanation of how
 speech and action are connected. It is not obvious why certain
 words do or do not constitute certain acts, what these acts are
 and why they may or may not be harmful, such that the words
 should be prohibited. Second, neither approach takes into

 5 This distinction is taken from J. L. Austin, How To Do Things With
 Words (Oxford: Clarendon Press, 1955). An illocutionary act is an act we
 perform in saying something. It is what we do, in saying what we say.
 Paradigm illocutionary acts include warning, promising and marrying.
 Perlocutionary acts, by contrast, are "what we bring about or achieve by
 saying something." See P. F. Strawson, 'Intention and Convention in
 Speech Acts', Philosophical Review 73 (1964): 439 and Austin, How to Do
 Things With Words, p. 109. Paradigm cases of perlocutionary speech include
 acts of convincing, persuading, deterring or misleading. That is, perlocu-
 tionary acts have certain effects or consequences on the actions, thoughts, or
 beliefs of the hearers. For example, by arguing, I may persuade or convince
 someone, by warning him I may scare or alarm him, by making a request I
 may get him to do something, by informing him I may convince him. See
 also J. Searle, Speech Acts: An Essay in the Philosophy of Language
 (Cambridge: Cambridge University Press, 1969): 25. It is illocutionary
 speech acts that concern me in this paper.

 6 This argument was used by C. J. Latham in the case of The King v
 Sharkey (1949) 79 CLR 121. See also Justices Holmes and Brandeis' com-
 ments in Gitlow v New York, 268 US 652 (1925) that "every idea is an
 incitement. It offers itself for belief, and if believed, it is acted on unless some
 other belief outweighs it ... the only difference between the expression of an
 opinion and incitement in the narrower sense is the speaker's enthusiasm for
 the result" (p. 673). For an analysis of this position, see Laurence W. Maher,
 'Every Idea is an Incitement', Dissent (Autumn/Winter, 2006).
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 account the causal circumstances, or specific situational
 contexts that are essential for words to constitute certain acts.

 As such, the first approach takes too narrow an approach to the
 nature of seditious harm (thereby failing to capture speech acts
 that may directly or indirectly cause harm), while the second
 approach is too broad in its scope (thereby capturing too much,
 including the legitimate criticism of government).

 My aim in this paper is to redress this analytic deficit in
 debates over sedition by providing an explanatorily account of
 the relation between speech and action using speech act theory
 as developed by J.L. Austin and to apply this to the task of
 developing a defence of freedom of speech as a qualified right.
 The specific focus will be on speech acts advocating violence
 against the state, in the form of religious sermons preaching
 violent jihad or glorifying acts of terrorism, given that modern
 sedition offences are targeted at this type of speech. On the
 basis of Austin's account of verdictive and exercitive speech
 acts, I argue that while all speech acts are conduct in a narrow
 sense, not all of them have the power to produce effects or to
 initiate a set of consequences. For a speech act to have this
 effect, two conditions need to be met: the speaker has to occupy
 a certain position of authority, and the words that are uttered
 by that speaker have to occur in a particular context (what I
 will refer to as the 'enabling' context). This philosophical ac-
 count will have legal consequences for how we classify speech
 acts deemed to be dangerous, or to cause harm. It also suggests
 that because speech can constitute action or conduct in certain
 circumstances, sedition laws, in principle, might be defensible,
 but not in their current form.

 I. MODERN SEDITION LAWS: CONTENT AND SCOPE

 Sedition has always been an essentially political crime, and as
 Roger Douglas points out, has been used throughout history
 to 'punish people for what they think (or what they are
 thought to think) rather than on the basis of the degree to
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 which their activities actually pose a threat to the social order
 (however defined).'7 During the Twentieth Century, sedition
 laws were mostly used to curb the spread of international
 communism.8 The rationale for these prosecutions was the
 conviction that any advocacy of communist ideas and opin-
 ions constituted incitement to overthrow the existing social
 order. With the exception of the indictment and conviction of
 Sheik Omar Abdel Rahman in the United States for violation

 of the seditious conspiracy statute in 1994, the offence of
 seditious libel was considered incompatible with liberal free
 speech principles and has rarely been used since the Cold War
 years.

 This led various law reform bodies to recommend that

 "there is no need for an offence of sedition in the criminal

 code because the conduct it seeks to capture would be caught
 under the ordinary offences of 'incitement or conspiracy to
 commit' the relevant offence." The Law Commission found

 that: "it is better in principle to rely on these ordinary stat-
 utory and common law offences than to have resort to an
 offence which has the implication that the conduct in question

 7 Roger Douglas, The Ambiguity of Sedition: The Trials of William
 Fardon Burns', Australian Journal of Legal History 9 (2004): 247-248.

 8 See M. J. Healse, American Anti-Communism: Combating the Enemy
 Within, 1830-1970 (Baltimore: John Hopkins University Press, 1990). See
 also Yates v United States, 354 U.S. 298, 300 (1956), where 14 peti-
 tioners were indicted as Communists trying to overthrow the govern-
 ment; Dennis v United States, 341 U.S. 494, 495-497 (1951), where the
 court affirmed the conviction of Communist Party members for con-
 spiring to overthrow the government; United States v Silverman, 248 F.
 2d 671, 673 (2d Cir. 1957), where the court reversed the convictions of
 defendants for violating the Smith Act by promoting the overthrow of
 government; Australian convictions included Burns v Ransley [1949]
 HCA 45; (1949) 79 CLR 101 (7 October 1949). Burns was convicted for
 uttering seditious words at a Community Party debate and was sen-
 tenced to 6 months imprisonment. See also The King v Sharkey (1949) 79
 CLR 121. Sharkey was convicted for comments made during an inter-
 view with a journalist.
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 is 'political.'"9 Similarly, in its review of current sedition laws
 in Australia, the Australian Law Reform Commission
 (ALRC) recommended discarding the offence of sedition from
 the Federal statute book because of its historical taint. It

 recommended retaining federal security and public order of-
 fences and the urging of inter-group violence in its place.
 Reviews of criminal law in Canada and New Zealand omitted

 sedition offences altogether.10
 Despite the aforementioned recommendations by law reform

 bodies, interest in sedition as a category of offence was renewed
 in light of the so-called 'war on terror,' and various laws were
 enacted to prohibit seditious libel across common law juris-
 dictions. Sedition laws in their modern form appear to be aimed
 at those who incite or encourage the commission of terrorist
 acts, or those who 'glorify' the perpetrators of these acts, or
 who condone acts of martyrdom in the form of suicide
 bombings, or violent jihad. They also target the provocative
 and inflammatory propaganda used by terrorist/religious
 groups to disseminate their ideas and beliefs.11

 Take for example, the then Liberal Government in Austra-
 lia's claim that in the counter-terrorism context, "sedition was

 9 While sedition remains a common law offence, there have been rela-
 tively few prosecutions for sedition in the UK during the twentieth century.
 The most recent sedition case in the UK is R v Chief Metropolitan Stipen-
 diary Magistrate; ex parte Choudhury [1991] 1 QB 429, where the applicant
 had applied for a summons accusing the defendant of contravening the
 common law offence of seditious libel for distributing Rushdie's Satanic
 Verses. Watkins J, on behalf of the court held:Proof of an intention to
 promote feelings of ill will and hostility between different classes of subjects
 does not alone establish a seditious intention. Not only must there be proof
 of an incitement to violence in this connection, but it must be violence or
 resistance or defiance for the purpose of disturbing . . . some person or body
 holding office or discharging some public function of the state,
 (at 453)Generally, it has been held that where a public order offence has the
 effect of detracting from freedom of expression, this must be shown to be
 'strictly necessary' if it is to avoid contravening art 10 of the ECHR.

 10 Harry Gibbs, Ray Watson and Andrew Menzies, Review of Com-
 monwealth Criminal Law: Fifth Interim Report (Commonwealth Attorney-
 General's Department, 1991).

 1 * See Ben Saul, 'Speaking of Terror: Criminalising Incitement to Vio-
 lence', UNSW Law Journal 28(3) (2005): 868-886.
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 just as relevant as it ever was," in particular, to "address
 problems with those who communicate inciting messages
 directed against other groups within our community, including
 against Australia's forces overseas and in support of Australia's
 enemies."12 The new Schedule 7 of the Anti-Terror Act (2005)
 Cth defines seditious intention as the intention to bring the
 Sovereign into hatred or contempt; to urge disaffection against
 the Constitution, the Government of the Commonwealth, or
 either House of the Parliament; to urge another person to
 attempt to procure a change, otherwise than by lawful means,
 to any matter established by the law of the Commonwealth; to
 promote feelings of ill-will or hostility between different groups
 so as to threaten the peace, order and good government of the
 Commonwealth. 1 3

 The United States has a seditious conspiracy statute that
 originates from a Civil War law aimed at secessionists. The
 statute makes it an offence to conspire to overthrow, put down
 or destroy by force the Government of the United States, or to
 oppose its authority or hinder, delay or prevent the execution of
 any law of the United States.14 The companion statute to the
 seditious conspiracy law is the Smith Act, which makes it a
 crime to knowingly or willfully advocate or teach the duty,
 necessity, desirability, or propriety of overthrowing the Gov-
 ernment of the United States, or of any state or political sub-
 division, by force or violence; to publish or distribute any
 material advocating such action, if done with intent to over-
 throw the government; or to be a member of, or to organize any
 group which has as its purpose the overthrow of the govern-
 ment, knowing the purpose of that group.15

 The Terrorism Bill 2005 (UK) creates two new offences
 prohibiting forms of speech that advocate terrorism or 'glorify'
 it. Under clause 1, it would be an offence to publish a statement
 which the publisher knows, believes, or has reasonable grounds

 12 John Howard, Prime Minister, 'Counter- terrorism Laws Strengthened'
 (Press Release, 8 September 2005) in Australian Law Reform Commission,
 'Origins and History of Sedition Law', para 2.49.

 13 See Schedule 7 of the Australian Anti-Terror Act (2005 Cth).
 14 Seditious Conspiracy Statute 18 U.S.C. #2384 (1994).
 15 The Smith Act 18 U.S.C. #2385 (1994).
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 to believe, will likely be understood as a direct or indirect
 encouragement of, or an inducement to, the commission or
 preparation of an act of terrorism. It is irrelevant whether the
 statement is likely to be understood as encouraging a particular
 terrorist act or such acts generally, and whether any person is in
 fact encouraged or induced to commit such an act.16
 The second clause creates the offence of glorification of

 terrorism. This makes it an offence to publish a statement
 which "glorifies, exalts, or celebrates the commission ... whe-
 ther in the past, in the future or generally" of terrorist acts, if
 the words can be reasonably interpreted as encouraging con-
 duct that should be emulated. In addition to this, there is a
 "power to order closure of a place of worship which is used as a
 centre for fomenting extremism" and the listing of non-citizen
 Muslims "not suitable to preach who will be excluded from
 Britain."17 Sedition laws are thus intended to target religious
 zealots who advocate the overthrow of the elected Government

 by way of violent jihad. They are intended to capture speech
 that would incite violence, threaten the public interest and
 provoke hostility between groups within the community.18 But
 sedition laws in their current form, especially in Australia,
 cover much more than this.

 For example, the mens rea for the offence of sedition in
 Australia is no longer the intention to cause violence, but

 16 See Barendt, Threats to Freedom of Speech in the United Kingdom'
 for a more detailed account of UK legislation.

 17 Tony Blair, 'Statement on Anti-Terror Measures' (UK Prime Minis-
 ter's Statement, 5 August 2005) http://www.statewatch.org/news/2005/aug/
 02pm-terror-statement.htm at 4 November 2005.

 18 See also the Council of Europe's Convention on the Prevention of Ter-
 rorism, which requires State parties to criminalise "public provocation to
 commit a terrorist offence." The Convention makes a distinction between

 "apologie du terrorisme" and "incitement to terrorism." Apologie was
 understood as the public expression of praise, support, or justification of
 terrorism, and is thus broader than ordinary incitement; a point I will return
 to in the final section of this paper. See Council of Europe Convention on the
 Prevention of Terrorism, opened for signature 16 May 2005, ETS No 196, art
 5(2) and Committee of Experts on Terrorism, '"Apologie du terrorism' and
 'incitement to terrorism'", Analytic Report (3rd meeting, Strasbourg, 6-8
 July 2004), CODEXTER (2004).
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 merely the intention to act in a way that is 'prejudicial' to the
 safety or defence of the Commonwealth, or with the intention
 of 'assisting' an enemy at war with the Commonwealth, or
 another country that is engaged in armed hostilities. The
 ambiguity of terms such as 'urging,' 'assisting,' 'persuading' and
 the fact that there is no direct correlation between the intent to

 'assist' and the intent to do violence suggests that a person can
 be convicted of sedition for expressing an opinion that, for
 example, criticises the government's 'war on terror,' or that
 expresses an opinion that supports the insurgency in Iraq, or
 sympathises with the aims of so-called terrorist organizations.19

 The scope for prosecution is thus broadened because while s.
 80 2 (7) and (8) require that there be an intention to act in a way
 that is prejudicial to the Commonwealth by assisting organi-
 zations or countries at war with it, this 'assistance' is 'by any
 means whatsoever.' This means that a subjective intention on
 the part of the accused can be proven even if it was peaceful and
 non-violent.20 In its report recommending amendments to the
 provisions, the ALRC pointed out, "it may be said colloquially
 that strong criticism of Australia's recent military interventions
 in Afghanistan or Iraq 'gives aid and comfort' to - and thus
 'assists' - the enemy."21 The ALRC concluded that "the
 breadth of the term 'assists' creates valid concerns that the of-

 fences could be interpreted or applied to proscribe legitimate
 political protest, and punish merely rhetorical encouragement

 19 Sarah Sorial, 'Sedition and the Problem of Freedom of Speech',
 Current Issues in Criminal] us tic e 18(3) (2007): 431-448.

 20 As Gray points out, "encouragement; expressions of regret or remorse;
 publication of accurate factual material sympathetic to such an organization
 or country; expressions of opinion about factors which might lie behind the
 policies or actions of such an organization or country; all of these activities,
 among countless others, would be very likely to amount to such 'assistance,'
 and thus to expose someone who 'urged' another person to engage in such
 conduct to a 7 year goal sentence." See S. C. Gray, P 'Re: The Anti-Ter-
 rorism Bill 2005, Sedition and Creative and Artistic Expression' (Blackstone
 Chambers, 2005): p. 4.

 21 Australian Law Reform Commission, Fighting Words: A Review of
 Sedition Laws in Australia (Sydney: Australian Law Reform Commission,
 2006): p. 15.
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 or support for those who disagree with Australian government
 policy."22

 The prohibition against 'glorifying' terrorism in the United
 Kingdom appears to more obviously target the extreme speech
 by Imams and other Muslim leaders encouraging or celebrating
 the attacks on the World Trade Centre or the tube and bus

 bombings in London. This prohibition would include any
 defence of the bombings in London as 'justifiable retaliation for
 Anglo-American terrorism in Iraq,' or the expression of similar
 sentiments.23 Following the London bombings, the UK Attor-
 ney-General announced that statements on television by Muslim
 clerics made after the London bombings would be examined by
 police. These included comments made by a cleric that he would
 not inform police if he knew that Muslims were planning an
 attack and that he supported insurgents attacking British forces
 in Afghanistan and Iraq. Modern sedition laws would capture
 the aforementioned statements even though they may only be
 tenuously connected with specific crimes, and even though a
 robust democracy might be expected to absorb such offensive
 ideas without prosecuting them.24 Similarly, Grinstein has ar-
 gued that in the US context, it is likely that the breadth and
 severity of the seditious conspiracy statute will make it a useful
 tool for future religiously motivated terrorism prosecutions.25
 For these reasons, sedition has always been, and remains, a

 22 ibid.

 23 Eric Barendt, Threats to Freedom of Speech in the United Kingdom',
 p. 897. Moreover, as Barendt points out, under subsection 3 of the legis-
 lation, it would be an offence to celebrate an act of terrorism occurring more
 than 20 years before publication, only if the publication relates to conduct
 or events which have been specified by the Home Secretary for this purpose.
 The implications of this are that the government can prohibit the glorifi-
 cation of terrorism in Cyprus in the 1950s or the Mau-Mau atrocities in
 Kenya, but in the absence of any specification, can permit the celebration of
 the Dublin Easter Rising of 1916, making the government the judge of
 acceptable history. See p. 897.

 Ben Saul, 'Speaking of Terror: Criminalising Incitement to Violence',
 p. 871.

 25 Joseph Grinstein, 'Jihad and the Constitution: The First Amendment
 Implications of Combating Religiously Motivated Terrorism', Yale Law
 Journal 105 (1996): 1352.
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 controversial crime because it allows for the prosecution of
 words or conduct without any overt criminal acts.26

 The law of sedition raises an interesting set of problems in
 the modern counter-terrorism context. Foremost among them
 is how to draw the line between extremist political speech and
 criminal incitement and how to determine when that line has

 been crossed. On the face of it, this seems like an intuitively
 simple line to draw, and it is often done so by appealing to a
 distinction of sorts between speech and action. Barendt, for
 example, argues that there can be no serious free speech
 objection to criminalizing a direct incitement to commit a
 particular crime or the provision of information on how to
 make a bomb or to distribute anthrax powder. Extremist
 political speech that advocates violence or insurrection in ab-
 stract and general terms should, however, be protected, irre-
 spective of how offensive or distasteful it is, because it is often
 remote from the actual commission of criminal acts.27 In cases

 where such speech could cause harm, the nature of this harm
 seems to be entirely different from the harm caused by dis-
 seminating information on how to make a bomb, and is
 insufficient for restricting the acts of expression.

 Thomas Scanlon accounts for these differences by appealing
 to a distinction between expression which moves others to act
 by pointing out what they take to be good reasons for action
 and expression which gives rise to action in other ways, such as

 26 According to Bronnit, sedition laws in Australia have a multi-func-
 tional character and can be deployed against individuals in very different
 contexts. He writes, "an effect of this multi-functionality is that the ratio-
 nales underpinning the offences are blurred, effectively combining compet-
 ing rationales relating to security and anti-discrimination. In light of the
 wide terrain covered by sedition offences, it is doubtful whether the avail-
 ability of 'good faith' or public interest defences is an adequate safeguard
 against over-criminalisation and provides sufficient legal protection for
 those who engage in otherwise legitimate political activity." See Bronitt
 et al., "Sedition, Security and Human Rights: 'Unbalanced' Law Reform in
 the 'War on Terror'", Melbourne University Law Review 30 (2006): 928.

 27 E. Barendt, 'Threats to Freedom of Speech in the United Kingdom',
 p. 897.
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 providing others with the means to do what they wanted to do
 anyway.28 While both can have harmful consequences, a person
 who acts on reasons she has acquired from another person's act
 of expression acts on what she has come to believe and has
 judged this to be a sufficient basis for action. The act of
 expression that caused the agent to take a course of action is
 superseded by the agent's own judgement.29 This justifies the
 prosecution of the action, but not the expression that led to it.
 It follows that while we should criminalise the violent acts

 carried out in response to an act of expression that endorses
 violent jihad, the expression itself should be protected. In fact,
 Barendt argues that there may be good reasons for allowing
 extremist political speech and terrorist propaganda into public
 debate.

 First, there may be compelling public interest reasons for
 protecting extremist political speech, aside from the interests of
 extremist speakers to express their opinion. If we are to deal
 intelligently with the phenomenon of terrorism, then the public
 may have an interest in accessing the views of the extremists, in
 knowing who the advocates of terrorism are, and why they hold
 the views they do.30

 Second, there is the additional danger that if extreme speech
 is not tolerated, it will be driven underground and we will not
 have the opportunity of countering it through argument and
 deliberation. Barendt writes: "speech will no longer act as a

 28 Thomas Scanlon, 'A Theory of Freedom of Expression', Philosophy
 and Public Affairs 1(2) (Winter, 1972): 204^226, p. 212.

 Ibid. Scanlon uses this distinction to formulate his principle of freedom
 of expression, or the Millian Principle. This principle stipulates: "there are
 certain harms which, although they would not occur but for certain acts of
 expression, nonetheless cannot be taken as part of a justification for legal
 restrictions on these acts. These harms are: (a) harms to certain individuals
 which consist in their coming to have false beliefs as a result of those acts of
 expression; (b) harmful consequences of acts performed as a result of those
 acts of expression, where the connection between the acts of expression and
 the subsequent harmful acts consists merely in the fact that the act of
 expression led the agents to believe (or increased their tendency to believe)
 these acts to be worth performing." See p. 213.

 30 Barendt, Threats to Freedom of Speech in the United Kingdom',
 p. 898.
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 safety-valve. The supporters of terrorism might be deterred
 from encouraging or glorifying it publicly, but there is no evi-
 dence that they will be prevented from counselling it in private
 or from participating in such activity."31 Similarly, Saul argues,
 "unless we are able to hear and understand the views of our

 political adversaries, we cannot hope to turn their minds and
 convince them that they are wrong, or even to change our own
 behaviour to accommodate opposing views that turn out to be
 right."32 Both of these arguments are variations on the argu-
 ment from truth33 and the argument from democracy,34 applied
 to the terrorist context and both are consequentialist insofar as
 they hold that the reason to protect speech is that doing so will
 bring about desirable consequences, while restricting it will
 bring about undesirable results.

 The third argument used against sedition laws is a variation
 of the argument from autonomy, although it is not explicitly
 characterised this way in the literature on sedition. The idea is

 31 Ibid.

 32 B. Saul, 'Speaking of Terror: Criminalising Incitement to Violence.'
 John Milton, Areopagitica (1644; reprint, New York: New York

 University Press, 1968); John Stuart Mill, On Liberty (1859; reprint, Indi-
 anapolis: Hackett, 1978). The argument from truth claims that unrestricted
 speech is essential to the quest for knowledge and the discovery of error. For
 a critique of this position, see F. Schauer, Free Speech: A Philosophical
 Enquiry (1982). Schauer argues that there is no empirical evidence to sup-
 port the notion that reason prevails in society, or that truth has the inherent
 power to defeat error, and that the quest for knowledge is not a value that
 has clear priority over many other values that might be discovered by free
 speech. See p. 33. Speech, he observes, is not self-regarding conduct. Rather,
 speech can and does frequently cause harm to the interest of others, some of
 which are at least as important as the quest for, and possession of, knowl-
 edge.

 34 Alexander Meiklejohn, Free Speech and its Relation to Self -Government
 (New York: Harper, 1948). The argument from democracy has two parts.
 The first is that for intelligent self-government, citizens must have the fullest
 possible information about every subject of democratic decision-making.
 The second part is that the relationship between "the people" and the
 government in a democracy is one of maters and servant; as such, this
 relation renders any attempt at government censorship obsolete. While this
 argument is more convincing, it can only support a narrow free speech
 principle, which would only protect "political speech."
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 that if extremist political speech is regulated or prohibited on
 the grounds that the government does want people to accept
 the ideas contained in it, freedom of expression is at issue.35 It is
 at issue because to not allow for an individual's choice to speak,
 or to receive and consider others' speech would violate that
 person's right to autonomy. An autonomous person, according
 to Scanlon, cannot accept without independent consideration
 the judgement of others as to what he should believe or what he
 should do. While he may rely on the judgment of others, he
 must also be able to advance independent reasons for thinking
 that their judgment is likely to be correct, and they must be able
 to weigh the evidential value of their opinion against contrary
 evidence.36 This defence of free speech is deontological rather
 than consequentialist, insofar as speech is deemed to be a good
 in itself, irrespective of its consequences. Given restrictions on
 seditious libel target the content of expression, rather than its
 consequences, they undermine individual autonomy by
 depriving the individual of different viewpoints when making
 one's judgment.
 This version of the free speech principle does not imply that

 speech can never be restricted. Rather, as Brison points out, it
 generates a presumption against restricting speech, even
 harmful speech; that is, a showing of harm will not, by itself, be
 sufficient to justify restriction.37 Scanlon, for example, notes:
 "on any strong version of the doctrine [of freedom of expres-
 sion] there will be cases where protected acts are held to be
 immune from restriction despite the fact that they have as
 consequences harms which would normally be sufficient to
 justify the imposition of legal sanctions."38 Similarly, Barendt
 argues: "exceptionally strong reasons must be produced to
 justify [speech's] proscription; otherwise we allow the state

 35 Barendt alludes to this argument in Threats to Freedom of Speech in
 the United Kingdom.'
 36 Thomas Scanlon, 'A Theory of Freedom of Expression', p. 216.
 37 Susan Brison, The Autonomy Defense of Free Speech', Ethics (Janu-

 ary 1998): 312-339, p. 320.
 38 Scanlon, 'A Theory of Freedom of Expression', p. 204.
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 wide discretion to determine the content of acceptable public
 debate."39

 While I think these are all compelling reasons against the
 legal regulation of religiously motivated violent expression,
 I find the grounds upon which they are made problematic. It
 seems to me that freedom of speech is such a contested right or
 freedom precisely because the content of one's speech is never
 far removed from the goals one intends to foster. We do not
 express opinions simply for the sake of doing so, but in order to
 secure some end, be it to convince someone of one's position, or
 to compel or entice them to a course of action. Any coherent
 defence of free speech must entertain the possibility that there is
 no clear separation between ideas in the abstract and the impact
 of such ideas in the world.40 If there is no definitive separation
 between the words and the impact they have, as both Scanlon
 and Barendt concede, then it remains unclear why speech
 should be considered so special as to be worthy of protection,
 even when it causes harms of various kinds; harms that if
 brought about by other means would be considered unjust and
 legitimately preventable by governmental intervention.41

 I suggest that the relation between the content of a speech
 act and the goal it intends to foster are much closer than
 liberal defences of free speech like to think. Moreover, I
 suggest that in some cases, liability or responsibility for vio-
 lent acts can extend to the originating speech act that either
 constituted or caused the behaviour in question. In some
 cases, saying so can make it so, such as in cases of making a
 promise, a contract, or giving an order, and these actions are

 39 Barendt, Threats to Freedom of Speech in the United Kingdom',
 p. 899.

 40 It should be noted that Barendt does concede that his arguments
 against regulation do not mean that a free society must inevitably tolerate
 speech that advocates or glorifies terrorism. Notwithstanding situations of
 real emergency, a government might demonstrate that speech of this kind
 plays such a significant role in the formation of terrorist mind-sets such that
 society would be harmed if the government did not intervene. In those
 circumstances we should allow restrictions on this speech solely on account
 of its content. See Barendt, Threats to Freedom of Speech in the United
 Kingdom'.

 41 Brison, The Autonomy Defense of Free Speech', p. 320.
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 not automatically immunised simply because they are per-
 formed by speech. As Jacobson puts it, these speech acts are
 to be distinguished from a class of less deeply performative
 speech acts, which we can call "acts of expression." These
 include assertion, discussion and depiction, and this class
 constitutes the proper objects of a free speech principle.42 In
 what follows, I use Austin's speech act theory to argue that
 religiously motivated violent speech as spoken by a religious
 cleric can be classed as illocutionary speech acts that consti-
 tute the violent acts in question. For this reason, they should
 not automatically fall under the protection of the free speech
 principle on the grounds that they are merely words.
 But before I go on, some qualifications are in order. First,

 the type of speech I am concerned with here is religiously
 motivated speech recommending or advising violence as spoken
 by a religious cleric. I am not concerned with speech that
 advocates revolution, be it communist or otherwise, or speech
 that is critical of government policies and laws. Nor am I
 concerned with speech acts that argue that the insurgency in
 Iraq is justified or speech that supports terrorist organizations
 in general. These types of speech acts would fall under the
 category of "acts of expression" and insofar as modern sedition
 laws cover these speech acts, they are unjustifiable for reasons I
 have examined elsewhere.43 Second, I am not recommending
 legal regulation or censorship for seditious libel of this nature. I
 am sceptical of the efficacy of censorship, given the ease and
 speed with which these ideas are disseminated through various
 media outlets, including the Internet. Third, I am not concerned
 with the doctrinal elements of current laws, including their
 compatibility with international and constitutional law, so the

 42 Daniel Jacobson, The Academic Betrayal of Free Speech', Social
 Philosophy and Policy Foundation (2004): 48-80, pp. 66-67.
 43 See Sarah Sorial, 'Sedition and the Question of Freedom of Speech',

 Current Issues in CriminalJustice, 18(3) (2007): 431^48.
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 critique in the aforementioned section will suffice.44 Rather, my
 aim is to explore the question of whether modern sedition laws
 might, in principle be defensible on the grounds that speech
 advocating violence and insurrection, or glorifying acts of ter-
 rorism as spoken by a religious leader, might harm the public
 interest.

 II. AUSTIN ON THE PERFORMATIVE

 The work of Austin is of particular relevance in this context
 because of the way in which he draws attention to what we do
 with words, the relevance of who the words are uttered by, and
 the context in which they are uttered.45 In a series of lectures
 entitled How to Do Things with Words, Austin complains of the
 tendency of philosophers of language to be preoccupied with
 the content of what is said at the expense of the action that is
 performed; a tendency that liberal defences of free speech are
 also at times guilty of. Austin suggests that many of the
 utterances that look like statements are not merely describing a
 state of affairs or expressing truth or falsity; rather these

 44 For a detailed doctrinal analysis of these laws, see M. Head, '"Counter-
 Terrorism' Laws: A Threat to Political Freedom, Civil Liberties and Con-
 stitutional Rights", Melbourne University Law Review 26(3) (2002): 666-689;
 S. Bronitt and J. Stellios, "Sedition, Security and Human Rights: 'Unbal-
 anced' Law Reform in the 'War on Terror'", Melbourne University Law
 Review; J. Cohen, 'Seditious Conspiracy, The Smith Act, and Prosecution
 for Religious Speech Advocating the Violent Overthrow of Government',
 St. Johns Legal Commentary 17 (2005): 199-246; D. Meagher, 'The
 'Fighting Words' Doctrine: Off the First Amendment and into the Implied
 Freedom Ring?', The University of New South Wales Law Journal 28(3)
 (2005): 852-860; H. Keehn, 'Terroristic Religious Speech: Giving the Devil
 the Benefit of the First Amendment Free Exercise and Free Speech Clauses',
 Seton Hall Law Review 28 (1997-1998): 1230-1261; J. Grinstein, 'Jihad and
 the Constitution: The First Amendment Implications of Combating Reli-
 giously Motivated Terrorism', Yale Law Journal 105 (1995-1996): 1347-
 1381.

 45 While Austin's examination of these issues occurs in the context of a
 much more tranquil debate in the philosophy of language, his work has been
 taken up again in fiercer debates over the censorship of pornography and
 the regulation of hate speech. See R. Langton, 'Speech Acts and
 Unspeakable Acts', Philosophy and Public Affairs 22(4) (1993): 295.
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 statements are also the performance of a certain action. For
 Austin, we do things with words.46 Consider utterances such as
 "I do" uttered in the context of a marriage ceremony. While
 this has the form of a statement, it is not descriptive, and is not
 verifiable in terms of its truth or falsity. Rather, the statement
 performs the act of marrying, or is the act of marrying. Simi-
 larly, the statements 'I promise,' 'I apologise' or 'thank you,' are
 only statements in form, but not in fact. In fact, they perform
 the acts of promising, apologising and thanking. The point, for
 Austin is that these sentences do more than simply describe
 marriage or promise, or thank; nor are they intended to inform,
 or make a statement. Rather, they are intended to do the acts in
 question - namely, to marry, promise and thank. Austin writes:
 "when I say, before the register or alter ... 'I do,' I am not
 reporting on a marriage: I am indulging in it."47
 Austin's analysis demonstrates that there is a class of utter-

 ances with more force than the semantic content of the sentence

 uttered. How might this force of the utterance be determined?
 For Austin, an utterance has illocutionary force of a certain
 kind when it satisfies certain felicity conditions. These are
 typically set by conventions - written or unwritten - and
 typically require that the speaker is intending on doing some-
 thing with her words.48 They further require that the speaker is
 the appropriate person to utter the words, and that the words
 are uttered by that speaker in the appropriate context. Consider
 again, the example of marriage. In order to successfully per-

 46 Austin's account has been taken up by feminist and antiracist theorists
 who argue that pornography and hate speech should be subject to some
 form of legal regulation on account of the direct and indirect harms it causes
 women and racial or oppressed groups. Using Austin, they suggest that it is
 liberal naivety to think that speech does not have damaging consequences,
 or that it does not cause harm. In Harry Kalven's words, liberals who
 defend an unqualified right to free speech fail to account for the fact that
 'speech has a price'. As Kalven puts it: 'it is a liberal weakness to discount so
 heavily the price. It is not always correct to win [the protection of speech] by
 showing that the danger it threatens has been exaggerated.' Cited in J.
 Cohen, 'Freedom of Expression', Philosophy and Public Affairs 22(3)
 (Summer, 1993): 207-263, p. 230.

 47 Austin, How to Do Things With Words, p. 6.
 48 Langton, 'Speech Acts and Unspeakable Acts', p. 301.
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 form the act of marriage by uttering the words 'I do,' I must
 intend to marry, my utterance has to take place in accordance
 with certain conventional procedures, with appropriate partic-
 ipants (adult heterosexual couple, unmarried, in the presence of
 a registrar or priest and witnesses), all participants must execute
 the procedures correctly and completely, and all persons must
 have the requites intentions, thoughts and feelings. That is,
 I must not only intend to get married, but all the other par-
 ticipants must recognise my intention. If all these conditions are
 satisfied, (both the intention and the conventional procedures)
 then 'uptake' is secured and the speech act has the illocutionary
 force of an act; namely marriage.49

 The act fails or 'misfires' if all the aforementioned procedures
 are not followed, even though I have the necessary intention. If,
 for example, the words 'I do' are uttered in a different context
 (if for example, I flippantly utter them in the course of a casual
 conversation with my partner), then my words will not have the
 illocutionary force of an act, despite my intention. The speech
 act will also fail if I am already married or if the person mar-
 rying me did not have the requisite authority to do so. In
 considering infelicities, Austin has thus demonstrated that we
 can critically assess illocutionary utterances by appealing to the
 circumstances that must exist for them to be happy.

 Austin develops five categories for classifying illocutionary
 speech acts. The two that interest me for the purposes of this
 paper are verdictive speech acts and exerci ti ve speech acts. They
 are significant in this context for two reasons: first, both require
 that the speaker have authority over the domain in question for
 them to be successful or to secure "uptake"; second, as Maitra
 and McGowan have argued, both are significantly obligation-
 enacting (a point to which I will return).50 Verdictive speech
 acts involve the authoritative delivery of a fact or finding about
 some matter, such as the delivery of a verdict by a jury, umpire
 or arbitrator or the decision of a referee.51 Verdictives need not

 be final or definitive judgments; often they are estimates or

 49 Ibid.

 50 Ishani Maitra and Mary Kate McGowan, The Limits of Free Speech:
 Pornography and the Question of Coverage', Legal Theory 13 (2007): 41-68.

 51 Austin, How To do Things With Words, p. 150.
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 appraisals based on how the person with the authority to de-
 liver the verdict sees the world. Actions of ranking, assessing,
 grading, holding and describing are illocutions of this kind.52
 Take, for example, the referee's decision to call a player off side,
 thereby disallowing the goal that he has just scored. The referee
 has not merely expressed an opinion based on how he sees the
 game, but has delivered a verdict. I might come to the same
 conclusion while watching the match and utter the words 'off
 side,' but my words will not have the same illocutionary force,
 even though I have performed the same locution. My words
 will not make a difference to the score; the referee's does. The
 authoritative role of the speaker in a certain context gives the
 utterance a force that would be absent were it made by someone
 who did not occupy that role.53
 The category closely related to verdictives is the category of

 exercitive speech acts. Exercitives refer to the "giving of a
 decision in favour of or against a certain course of action, or
 advocacy of it. It is a decision that something is to be so, as
 distinct from a judgment that it is so."54 (Emphasis added).
 Exercitive speech acts are those that, in McGowan's words,
 "enact permissibility facts, and thus determine what is possible
 in a given realm."55 Actions of appointing, demoting, ordering,
 sentencing, proclaiming, recommending, directing and granting
 are illocutions of this kind.56 Unlike verdictives, the uttering of
 an exercitive makes something the case, or immediately brings
 about a state of affairs. The priest or celebrant's declaration
 "I now pronounce you husband and wife," the judge's sentence
 of the person found guilty, or the employer's utterance "You're
 fired" instantly make it the case that a couple are married, a
 criminal is sentenced, and an employee is fired.

 52 Ibid., p. 152.
 53 This is a slight modification of Langton's example in 'Speech Acts and

 Unspeakable Acts', p. 304.
 54 Austin, How To do Things With Words, p. 154.
 55 See M. McGowan, 'Conversational Exercitives: Something Else We Do

 With Our Words', Linguistics and Philosophy 27 (2004): 93-111, p. 95; M.
 MoGowan, 'Conversational Exercitives and the Force of Pornography',
 Philosophy and Public Affairs 31(2) (2003): 155-189.

 56 Austin, How To do Things With Words, pp. 154-155.
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 While both verdictives and exercitives require the speaker to
 have authority over the relevant domain, there is a difference in
 their direction of fit in relation to the world. As Langton points
 out, a verdictive aims to fit the world, or to map a reality, while
 an exercitive aims for the world to fit the words, or to create a
 reality: "when a verdictive is performed, the words fit the
 world: he says 'Out,' because it is out. When an exercitive is
 performed, the world fits the words: you are fired, because he
 says 'You're fired.'"57 In the case of exercitive speech acts,
 saying something makes it so in the moment the words are
 uttered. There is, however, one sense in which a verdictive
 speech act is constructive of reality in the same way as an
 exercitive. When someone in authority over a particular
 domain makes a judgment that something is so, they also bring
 it about that something counts as so. For example, in calling a
 player offside, the referee has not made it such that the player is
 offside for the player has done that himself; the referee's
 utterance, however, counts as offside for the purposes of the
 match. In this sense, part of the world (the outcome of
 the score) does conform or fit to the referee's words.58 Similarly,
 the jury's verdict does not make the defendant guilty, for his
 actions have made it such that he is, but the verdict counts for
 the purposes of the trial; the outcome of the trial conforms or
 fits to the jury's verdict.

 The second distinctive feature about verdictive and exercitive

 speech acts for my purposes is that they are, as Maitra and
 McGowan have convincingly argued, obligation-enacting
 utterances, sometimes significantly so. That is, the speech acts
 impose significant obligations on the addressee. For example,
 the employer's utterance "You're fired" makes the employee
 fired. It also changes obligations. The firing absolves the
 employee of any obligations he had to the company he worked
 for but also creates a new obligation on his part to not demand
 a pay check from that organization. In this case, the words

 57 Rae Langton, 'Subordination, Silence, and Pornography's Authority'.
 In: Censorship and Silencing: Practices of Cultural Regulation, R. Post (ed.).
 (J. Paul Getty Trust and Oxford University Press, 1998): 261-284, p. 265.

 58 Ibid., p. 266.
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 "You're fired" constituted an obligation-changing or obliga-
 tion-enacting action.59
 The nature of verdictive and exercitive speech acts has been

 applied to the task of demonstrating the ways in which por-
 nography has the authority to constitute the act of sub-
 ordinating women. In what follows, I want to do something
 similar in relation to seditious speech acts, in order to determine
 whether a relation between seditious libel and harm can be

 established, and the legal consequences that follow from this. I
 use the 1994 case of United States v Rahman to illustrate how

 the speech of a religious figure falls under the category of
 exercitive speech acts, in order to determine the nature of
 seditious harm.

 III. UNITED STATES V RAHMAN

 The case of Rahman is of particular interest in this context for a
 number of reasons. First, it is the most recent and successful
 prosecution of a cleric on the grounds of seditious conspiracy;
 second, Rahman was prosecuted solely on the grounds of his
 speech, as he did not perform any overt act in the concrete sense
 of the term, in furtherance of the conspiracy; third, while his
 conviction was relatively uncontentious because a direct causal
 link was established between his advice and the acts carried out

 by his followers, the case sparked academic debate about the
 nature of religious freedom more generally; finally, the case
 offers an example of the type of speech at issue.60

 Sheik Omar Abdel Rahman and his nine co-defendants were

 charged with a series of crimes, including seditious conspiracy
 "to levy a war of urban terrorism against the United States, and

 59 Ishani Maitra and Mary Kate McGowan, The Limits of Free Speech:
 Pornography and the Question of Coverage', p. 49.

 60 It should be noted that this type of speech is not specific to this case,
 but is seemingly ubiquitous in online propaganda used by Islamic funda-
 mentalists. See The Cutting Edge documentary AT Queda and Television.
 The program documents the way in which Internet technologies are being
 exploited by various radical religious figures to disseminate their teachings
 advocating violent jihad. Interestingly, it was noted that many of these
 religious clerics have a type of celebrity status within their communities, and
 a large following, especially amongst young men.
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 by force to prevent, hinder and delay the execution of the laws
 of the United States."61 The government introduced evidence at
 the trial showing that the cleric Rahman was the leader of the
 seditious conspiracy, the objective of which was 'jihad' in the
 sense of a struggle against the enemies of Islam. Rahman's
 speeches and sermons were introduced as evidence, in addition
 to the specific counsel and advice that was given to some of his
 followers. The content of the sermons included instructions to

 his followers that they were to "do jihad with the sword, with
 the cannon, with the grenades, with the missile . . . against God's
 enemies." Of interest in this case is the fact that while Rahman

 had counselled the co-defendants, his role in the conspiracy was
 generally limited to the overall supervision and direction of the
 membership, issuing fatwas to members of the group sanc-
 tioning proposed courses of conduct, and advising others
 whether the acts would be in furtherance of jihad.

 On appeal, Rahman argued that the use of his religious
 speeches and writings as evidence of his participation in the
 conspiracy violated his freedom of speech and religion because
 it rested solely on his political views and religious practices. In
 1996, Judge Michael Mukasey gave Rahman a life sentence for
 his role in the conspiracy. The Court of Appeals upheld all of
 the convictions of the co-conspirators and upheld the consti-
 tutionality of the seditious conspiracy statute. It found that
 Rahman's speeches and counsel of others as being "... not
 simply the expression of ideas" but as constitutive of seditious
 conspiracy. For example, he was quoted as saying to a
 co-conspirator in response to a question about the propriety of
 bombing the United Nations Headquarters: "Yes, it's a must,
 it's a duty." He later went on to advise a co-defendant "against
 making the United Nations a bombing target because that
 would be bad for Muslims, and advised him instead to seek a
 different target for bombings, and to plan for them carefully."
 In relation to this advice, the court held that:

 Words of this nature - ones that instruct, solicit, or persuade others to
 commit crimes of violence - violate the law and may be properly prosecuted
 regardless of whether they are uttered in private, or in a public speech, or in

 61 United States v Rahman, 248 F. Supp 254, 259 (S.D.N.Y. 1994).
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 administering the duties of a religious ministry. The fact that [Rahman's]
 speech or conduct was 'religious' does not immunise him from prosecution
 under generally-applicable criminal statutes, (p. 117)62

 What is of interest here is that the substantive offence is

 speech and speech itself rather than a specific act. In his con-
 cluding remarks on this case, Cohen notes that under the Smith
 Act and the seditious conspiracy law in the United States, the
 government has enormous power to attack religious beliefs.
 This, coupled with the constant threat of terrorism - real or
 imagined - may inspire prosecutors to start taking a more
 aggressive stance towards 'radical' faiths. While this may be
 consistent with the statutes, fundamental freedom requires we
 exercise some caution in distinguishing between religious
 groups that genuinely threaten the nation and those that merely
 advocate violence.63 Similarly, Grinstein argues that while the
 prosecution of Rahman on the basis of sedition charges was
 justified, it sets a dangerous precedent for less dramatic
 instances of 'subversive' preaching, and the use of the sedition
 charge may impair religious freedom more than it protects
 national security. While it is the case that sedition laws are
 broad enough in scope to cover more than just criminal
 incitement, and while this is certainly problematic, I do think
 there is an important analytic point to be made here about the
 dangers of violent and religiously motivated speech that is often
 overlooked by liberal defences of free speech. My claim is that
 speech acts of the type uttered by Rahman and many others
 like him fall under the categories of verdictive and exercitive
 speech acts, and thus, constitute the criminal acts that they
 propose.

 Recall that the success of an illocutionary speech act depends
 on the speaker's intention and the audience's recognition of that
 intention. The success of verdictive and exercitive speech acts
 have the further requirement that the speaker have the requisite

 62 Similarly, in the case of Kedroff v St Nicholas Cathedral of the Russian
 Orthodox Church (1952) it was held that "legislative power to punish sub-
 versive action cannot be doubted. If such action should be actually
 attempted by a cleric, neither his robe nor his pulpit would be a defence."

 63 J. Cohen, 'Seditious Conspiracy, The Smith Act, and Prosecution for
 Religious Speech Advocating the Violent Overthrow of Government'.
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 authority over the domain in question. The speech acts of
 ordering, proclaiming and recommending, as uttered by
 Rahman fulfil these necessary conditions, and thus have illo-
 cutionary force in both a verdictive and exercitive way. To the
 extent that Rahman's words describe, judge or characterise all
 'infidels' as 'evil,' they are verdictive; to the extent that they
 command, recommend or order acts of violence, they are
 exercitive. In both cases, his words actually do the acts in
 question. That is, his saying so makes it so because his words
 enact what McGowan refers to as the "permissibility condi-
 tions" for violence. He aims for part of the world to conform to
 his assessment of it; namely, that infidels be attacked.64 His
 authority as a cleric makes it such that his speech acts will be
 successful, or that they will secure "uptake." Therefore, state-
 ments like "it is permissible to bomb infidels" as a matter of
 duty or necessity make it so in an illocutionary way.

 While we must be cautious about regulating religious
 expression more generally, we should at the same time bear in
 mind the unique position that religious clerics occupy in rela-
 tion to their religion and to their congregants before we dismiss
 their teachings as the mere expression of subversive opinions.
 The function of a cleric is to teach and disseminate the ideas of

 the religion; to convince followers to take certain proscribed
 actions; to provide counsel, advice and recommendations as to
 how followers are to conduct themselves; to interpret complex
 and abstract religious teachings, and to instruct the followers to
 help them understand the teachings.65 For their part, members
 of a religious congregation do not come to listen to these
 teachings out of mere academic interest, or for entertainment,
 but instead, to use these teachings to motivate them to action.66
 For these reasons, the words of a cleric have illocutionary force
 when they order or recommend the commission of a violent act.

 64 See Langton, 'Subordination, Silence, and Pornography's Authority',
 p. 266 for an account of how verdictives and excercitives make the world
 conform to the words.

 65 See J. Cohen, 'Seditious Conspiracy, The Smith Act, and Prosecution
 for Religious Speech Advocating the Violent Overthrow of Government', p.
 204.

 66 Ibid.
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 The words of a cleric count in this way or have this force since
 they aim for part of the world - the beliefs of his followers, the
 political alignment of the world - to conform to his verdict or
 his judgment.

 The religious cleric's authority also means that his words are
 significantly obligation enacting. His words enact norms, and
 hence obligations. In saying "it is permissible to kill infidels," a
 religious cleric is enacting norms, or in McGowan's words, is
 enacting "permissibility conditions" for violence. This in turn,
 creates obligations on the part of his follows to enact such
 norms. Following McGowan, I suggest that utterances of this
 type should not be protected by a free speech principle because
 they are significantly obligation-enacting utterances (as
 opposed to merely being obligation-enacting). What they enact
 need not be actual violence, but the "permissibility conditions"
 for that violence. The legal implication here is that speech acts
 of this type - verdictive and exercitive speech acts that enact the
 permissibility conditions for violence by altering norms and
 imposing obligations - should not be protected, irrespective of
 whether any actual violence occurs. Speech acts that recom-
 mend or command the commission of a crime, as spoken by an
 authoritative figure such as a religious cleric, are different to
 speech acts spoken by a non-authoritative figure that encourage
 someone to commit a crime. The difference is that the

 authoritative figure's speech acts creates a significant obligation
 on the part of the addressee to commit the crime in question,
 while no such obligation arises in the case of a non-authorita-
 tive figure's speech.67

 This is not to suggest that the words (uttered by the
 appropriate person) will by themselves, achieve the acts that

 67 See Maitra and McGowan, The Limits of Free Speech: Pornography
 and the Question of Coverage', note 21. Maitra and McGowan make a
 distinction between a straightforward instance of criminal solicitation and
 an utterance that merely encourages someone to commit a crime without
 also creating an obligation for the addressee to commit it. They argue that
 since no significant obligations are enacted by this utterance, their thesis is
 silent about whether it should be protected. I suggest that utterances that
 merely encourage, if spoken by an authoritative person can create significant
 obligations on the part of the addressee and so should not be protected.
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 they do.68 Nor is it to suggest that all verdictive and exercitive
 speech acts should not be protected by a free speech principle.
 As Austin has shown, the success of an illocutionary speech act
 will ultimately depend on the context in which the words were
 uttered (what I have referred to as the 'enabling' context). This
 enabling context is central to determining the illocutionary
 force of the words, and to assessing the harm that they cause.
 I suggest that the enabling context that must be examined in
 order to determine the illocutionary force and success of sedi-
 tious libel advocating violent jihad includes the widespread
 dissatisfaction and anger at Western foreign policy in the
 Middle East and Afghanistan; the alienation felt by many
 young Muslim men living in Western cultures; the propaganda
 used by both Western governments and Islamic fundamental-
 ists to justify their actions that has prevented any rational
 public debate over questions of terrorism.69 The words uttered

 68 Consider, for example, Leslie Green's point about the problem with
 taking an illocutionary view of pornography's harm: "if saying simply is
 doing, there is no need to worry about the contingent causal connection and
 the problematic evidence for it. The evidence for the harm is the evidence for
 the saying." See Leslie Green, 'Pornographizing, Subordinating, and
 Silencing'. In: Censorship and Silencing, pp. 285-311, p. 291.

 69 Consider, for example, the way much of the public debate over ter-
 rorism has been conducted. On the one hand, extremist terrorist groups have
 used inflammatory propaganda and provocative rhetoric to raise awareness
 of their cause, and to entice new recruits. Graphic videos depicting be-
 headings, the devastation of Iraq and Afghanistan at the hands of Western
 forces, attacks on Palestinians, and the execution of prisoners of war are
 disseminated widely on the Internet and Arab media channels. They are often
 accompanied by a religious justification for the killing by an authoritative
 figure. These films are classic examples of modern seditious libel, aimed as it
 is at the overthrow of Western governments for their policies in the Middle
 East. On the other hand, Western governments have engaged in their own
 propaganda, designed to mislead and stifle political debate on these issues.
 The complex phenomenon of terrorism has been reduced to a series of slo-
 gans, false dichotomies and cliques: the 'war on terror' is a battle of 'good
 against evil', an attempt to replace repressive regimes with 'freedom,'
 'democracy' and the rule of law (provided, of course, that when the Middle
 East finally embraces democracy, they elect the party that Western govern-
 ments want). There has been little or no reflection on the part of Western
 governments as to how their foreign policies in the Middle East are part of
 the underlying causes of the terrorism they seek to prevent.
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 by an authoritative religious figure against this background
 enabling context of anger, hostility and alienation is likely to
 give the words an illocutionary force they otherwise might
 not have and impose significant obligations on the part of
 addressees that they might otherwise not.
 This enabling context also undermines the traditional free

 speech defences used against sedition in the modern counter-
 terrorism context: the argument from truth, the argument from
 democracy and the argument from autonomy. The argument
 from truth defends free speech on the grounds that doing so will
 enable us to argue against and thus correct erroneous and false
 beliefs, thereby allowing the truth to emerge. Arguably, words
 that instruct or recommend the commission of violence make

 no contribution to the discovery of truth. Nor is it necessarily
 the case that people will come to reject the views they hold in
 the face of reasonable challenge. Disagreements between par-
 ticipants in discourse are often intractable particularly when
 they bring to debate fixed or entrenched ideological positions
 and an unwillingness to listen to opposing views.

 The argument from democracy defends free speech princi-
 ples on the grounds that free speech is necessary for democratic
 self-governance. In order for citizens to make an informed
 political decision, they must have access to different viewpoints
 and political persuasions, irrespective of how unpopular those
 opinions are. In Gitlow v New York for example, Holmes J and
 Brandeis J argued in their joint dissent the following:

 Every idea is an incitement. It offers itself for belief, and, if believed, it is
 acted on unless some other belief outweighs it, or some failure of energy
 stifles the movement at its birth. The only difference between the expression
 of an opinion and an incitement in the narrower sense is the speaker's
 enthusiasm for the result. Eloquence may set fire to reason. But whatever
 may be thought of the redundant discourse before us, it had no chance of
 starting the present conflagration. If, in the long run, the beliefs expressed in
 proletarian dictatorship are destined to be accepted by the dominant forces
 of the community, the only meaning of free speech is that they should be
 given their chance and their way. (p. 673)

 There is a difference though, between political speech that is
 necessary for political communication, or speech that tries to
 persuade others to change government, or even to change
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 institutions and political systems, and speech that attempts to
 bring about change through intimidation and violence. Speech
 advocating violent jihad, accompanied with images of actual
 beheadings, suicide bomb attacks and threats does not merely
 advocate for change, but is designed to intimidate.

 Finally, the argument from autonomy posits that any
 attempt to restrict speech necessarily undermines a person's
 autonomy because it deprives her of the right to deliberate and
 judge between competing viewpoints. On these grounds,
 Scanlon makes a further distinction between expression, which
 moves others to act by pointing out what they take to be good
 reasons for action and expression, which gives rise to action in
 other ways, such as providing others with the means to do what
 they wanted to do anyway. While both can have harmful
 consequences, it is not justifiable to regulate the speech that led
 to reasoned action in the former case. On these grounds, it
 could be argued that those who follow religious clerics and
 leaders and act on the advice they are given by them have been
 moved to action because upon further deliberation, they have
 come to think that these are good reasons for acting. It follows
 that while they are culpable for their subsequent criminal
 actions, the person responsible for the speech act is not.70

 However, Scanlon argues that this could be false if further
 conditions held: if the person is a child, or so weak-minded as
 to be legally incompetent, and I knew this or ought to have
 known it; or if the person is a subordinate in some organization
 and what was said was not advice but an order backed by the
 threat of the group; or if further contributions to the act were
 made, such as aiding the person in preparations, or providing
 tools or vital information.71 Given the above discussion about
 the function of a cleric, the nature of the relationship between
 the cleric and his congregants, and the illocutionary force of his
 speech acts, I suggest that regulation of these speech acts would
 be defensible (in principle) precisely because these further
 conditions hold in these cases. It is not simply the case that
 members of the group are acting on what they take to be good

 70 Scanlon, CA Theory of Free Speech', p. 212.
 71 Ibid.
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 reasons; they assume that these are good reasons because a
 religious leader has given those reasons.
 Seditious words or libel can enact the permissibility condi-

 tions for the commission of violent acts both directly and
 indirectly. They do so directly when they are uttered by a
 respected and revered religious figure who orders, instructs, or
 advises others on particular causes of action. In these cases, a
 straightforward line of causation can be established between
 the words and the commission of violence. Arguably, the
 Rahman decision was uncontroversial because such a direct line

 was established, meeting both the specific "clear and present
 danger" test, but also the more general "but-for" test. Had
 Rahman counselled otherwise, his followers would not have
 made the preparations they did; nor would they have chosen
 those sites to attack. For example, evidence adduced at the trial
 suggested that specific targets (such as the United Nations
 building) were eventually not chosen on account of the advice
 that Rahman gave. Given these facts, it is not implausible to
 suppose that sometimes speech acts are the necessary condi-
 tions for the actions of others. As Schauer argues, in at least
 some instances, the hearer of a speech act commits an act she
 would not have otherwise committed, and in those cases the
 speech act is a "but for" cause of the consequent act.72
 Moreover, there is no reason to suppose, as Scanlon does, that
 liability cannot be imposed further back in the casual chain to
 the person who was responsible for the speech act. In cases
 where the harm is great enough, and where the person who
 enacted norms legitimising violence could foresee the harm
 occurring, moral and legal responsibility might be imposed. As
 Schauer argues, there is no difference between this case and
 laws that render the seller of alcoholic beverages financially
 responsible to the victim of an intoxicated driver who became
 intoxicated because of the seller's beverages or cases where a
 manufacturer is liable for not anticipating a reasonably fore-
 seeable misuse by another person, who then injurers an inno-
 cent third party; or cases of the sale or use of some substance or

 72 F. Schauer, The Phenomenology of Speech and Harm', Ethics 103
 (July, 1993): 635-653, p. 642.
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 product is restricted because of the likelihood of it being mis-
 used in such a way that causes harm.73 If a seditious speech act
 can also cause harm in the ways outlined above, then it is not
 clear why we should protect this type of speech.

 The more controversial claim is that these speech acts cause
 indirect harms by contributing to or cultivating a terrorist
 mind-set or to a general culture of terrorism. Debates over hate
 speech and pornography have drawn attention to the way in
 which speech can cause indirect harms by cultivating certain
 environments. For example, expression may help to constitute a
 degrading, sickening, embarrassing, humiliating, hostile or
 demeaning environment. It might combine with other expres-
 sive acts to contribute to an environment of racial or national

 antagonism, or to one in which dominance and submission are
 erotised. As Cohen writes:

 Here the harm is not the expression by itself, since in the absence of other
 similar sayings the environment would not be degraded, hypercommercia-
 lised, or hostile; nor can we trace particular harmful or injurious conse-
 quences to particular acts of expression that help to constitute the
 unfavourable environment. Instead, the price of the expression lies in its
 contribution to making an environment hostile, for example, to achieving
 such fundamental values as racial or sexual equality.74

 73 Ibid., p. 644.
 74 Cohen, 'Freedom of Expression' (1993): 231. MacKinnon, Langton,

 West and Hornsby's work on pornography demonstrates what these 'envi-
 ronmental' costs are. They argue, individually and collectively, that por-
 nography, as a type of speech subordinates because of the way in which it
 inhibits the speech of women, insofar as it makes certain actions, refusals
 and protest, particularly in sexual contexts, unspeakable. According to
 Langton, pornography silences women by undermining the illocutionary
 power of their speech acts in sexual contexts. Langton argues that por-
 nography might legitimise rape by silencing a woman's refusal not only
 because of the way it erotises the refusal, but because there is no space for it
 in the first place. See Rae Langton, 'Speech acts and unspeakable acts',
 Philosophy and Public Affairs, 22(4) (1993); Rae Langton and Caroline
 West, 'Scorekeeping in a pornographic language game', Australasian Journal
 of Philosophy, 77(3): 300-332 (1999); Jennifer Hornsby, 'Disempowered
 speech', Philosophical Topics, 23(2): 127-147 (1997); Mary Kate McGowan,
 "On Pornography: MacKinnon, Speech Acts, and 'False' Construction",
 Hypatia 20(3) (2005): 22-49.
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 While seditious libel does not cause harm in the same way
 that pornography harms women, or hate speech harms racial or
 other groups, I suggest that seditious libel in the modern con-
 text can contribute to the creation of a mind-set and a general
 culture of terror. While it is not possible to trace the harm to a
 particular act of expression in a straightforward line of causa-
 tion, I think there is a probabilistic causal connection between
 the expression of seditious libel in particular contexts and the
 commission of terrorist acts. Analysts have argued, for in-
 stance, that most outside observers missed the radicalisation of
 European Muslims because of a failure to account for the
 proliferation of fundamentalism on the Internet, and the
 overall effects of fundamentalist propaganda. Another stated:
 "if someone is looking for religion, or starting to search for his
 identity and trying to become involved with his religion, there's
 a strong possibility that he'll first come into contact with Isla-
 mists. They are over-represented on the market both on the
 internet as well as in the print media."75
 Liberal objections to sedition laws have tended to overlook

 the harm that can be done by seditious libel as uttered by an
 authoritative religious figure, construing such words as the
 mere expression of a subversive opinion. I have tried to dem-
 onstrate, however, that these words are not intended to describe
 features of the world, or make general or abstract statements;
 nor are they the mere expression of radical political or religious
 opinion. Words that instruct, recommend or order the com-
 mission of violence, even in the abstract, enact the "permissi-
 bility conditions" for that violence, and thus have tangible and
 concrete effects in the real world. If it can be shown that

 seditious speech "enacts permissibility conditions" that make
 harm legitimate in certain contexts, then it may be misguided to
 suggest that this type of speech should be protected.

 75 The Cutting Edge. It was suggested that one way of redressing this
 over-representation is for more moderate Muslims to use the mass media
 and Internet to ensure that fundamentalists do not have a monopoly on the
 media, and to give those who are seeking religious instruction different
 interpretations of Islam.
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