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done.~The fivst consideration is, whether the circumstance of her having ecalled
for, and received, a part of her balance, makes any difference.~Whether it was
called for before or siter she kuew of My. Devaymnes’s death is not, in my view of the
case, at-all material to the question. e hypothest, the surviving partners are liable
to the payment of this debt, and ought in the fivst instance to be called upon for
the payment of it. ITow iz it then, that a cveditor, by acting upon that acknow-
ledged liability, to the extent that his convenience and occagions may hs
require, is quoad the residue of hit debt, to be placed in a worse situation than he
would have been guoad the whole, if he had demanded no part of it 7 Miss Slecch
by drawing & drait upon the surviving partuers, recognizes them as her debtors.
Such, undoubtedly, they were ; but how does that affirmative act prove negatively
that thenceforth no other persons were to be her debtors
Another act, which is imputed to Miss Slecch as one which releases the Testator’s
ostate, is, that she has signed the bankrupt’s certificate, Now, I apprebend
[571] that that can amount to no release of the demand upon Mr. Devaynes’s estate.
Supposing the 10th of Anne (stat. 10 Ann. ¢. 15, 5. 3) had never passed, I do not
conceive that the signing of » bankrupt’s certificate could have operated as an ordinary
release with regard to any third person ; for it is the aet of parliament that gives
that release, in consequence of the certified conformity of the bankrupi to the
requisitions of the bankrupt laws. A man, by signing a cortificate, does not reloase
his own debt, unless the vequisite number of crveditors afterwards sign ; and, i
they do sign, the debts of those who do not sign are ag much released as the debts
of these who do sign. If it were necessary to resort to the act, it appears to com-
prehend this case, as ib extends to every case of joint-contract, or joint-obligation
“of any sort. Therefors, it appears to me, that Miss Sleech has not, In any way,
veleased the demand which it is assumed by the decree, and clearly established by
the authorities, that she bad at the time of the death of My, Devaynes. 1 am con-
soquently of opinion, that the report of the Master is right. and that the exception
wust be over-ruled free 5

[5721 Crayrow's Case.

Facts of the case.

- "T'he next class of creditors was represented by Mr. Clayton, and consisted o1 those
who, after the death of Devaynes, continucd o deal with the surviving partuners
both by drawing out and paying in meney ; paymoents being made by the surviving
partners before they reccived any monoey of the creditors ; and the balance, varying
from time to time, sometimes increased, and sometimes diminished ; but upon th
whole considerably incroased by the subsequent transactions.

In this cage also, the croditor had deposited exchequer bills with the house, which
exchequer bills were sold in Devaynes’s lifetime without the knowledge of the ereditor,”
and the produce applied to meet the exigencies of the house ; and the particular,
facts of the case, ag appeared upon the Master’s Repoxt, were the following 1

At the death of Devaynes, Clayton bad o balance of £1713 on his cash account
with the banking-house. Prior to the death of Devaynes, he had doposited with
the partners two exchequer bills for £500 cach, without giving them any power,
or authority to sell or dispose of the same, except as-it was mutually agreed and.
understood between him and them, that, when the exchequer bills should be paid
oft, they, the partners, were to buy with the produce, or take in exchange, other
exchequer bills, to be held by them in the same manner. Contravy to this agree-
ment or undortaking, and without the vongent or knowledge of (layton, the partnors
did, in the lifetime of Devaynes (on the 19th of June 1809), sell these bills for £1035
which produce they applied to their own use.  And of this transaction Clayton had
no notice until after the bankruptey of the surviving parbners.

[573] Between the death of Devaynes and the bankruptey, the payments made
to Clayion by the surviving partners exceeded the amount of the balance (£1717)
and the produce of the exchequer bills (£1035) together ; and the payments so made
amounted to the swm of £1260, within a few days after Devaynes’s death, and
before they had reecived any monies whatever. Bug their subsequent receipts
largely exceeded the sums paid ; and the balance due at the time of the bankruptey
(exclusive of the produce of the Exchequer bills) exceeded the amount of the balance
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due 4t Devaynes’s death. And Clagton, having, since the bankruptey, discovered
that the exchequer bills had been sold, and not replaced, proved the amount of the
balance, together with the produce of the bills, as a debt under the commission ;
and received dividends upon the same, but did not sign the certificate.

The Report went on to state that Clayton, residing at Newcastle, kept his accounts
with the partnership according to the custom alrcady explained, of bankers with
their country customers. On the 30th of Harch 1810, his account was made up
and balanced by the surviving partners, and transmitted to him ; and the balance
wag carried forward, and the account continued to the time of the bankruptey.
In the account so rendered, the procesds of the exchequer bills wove credited so asg
falsely to represent that they had been paid oft by government on the 31zt of Oclober
1800, the day at which they were payable, and that a new exchequer bill for £1000
had on the same day been purchased, or taken in exchange from government, in
their stead ; and Clayfon, being deceived by such statement, did not learn the
truth of the case till alter the bankruptey, as already mentioned.

[574] Under these circumstances Clayton claimed against the estate of Devaynes
the sum of £1171 (as the residue of the balance of £1713, after deducting the mmount
of the dividends received thereon), and the sum of £871 (as the value of the exchequer
bills), with interest, after deducting the amount of the dividends xeceived in respect
of the said exchequer bills, The crewmstance of the notice given by Clayion and
Seott, as solicitors for the Executors of Devaynes, to the surviving partners, © that
the use of Devaynes’s name in the firmn was without their consent ” (which notice
was so given without Clayien’s personal knowledge), has been already dotailed.

HMaster's Report.  On the subjoct of these claims, the Master reported his opinion
to be—First, that the subsequent payments made by the surviving pavtners ought
to be applied to the account of the cash balance due at the death ot Devaynes ; and
that Clayton had, by his subsequont dealings and transactions with the surviving
partners, released the estate of Devaynes Irom the payment of the said cash balance,
and every part thereof. Secondly, that, with respect to the value of the exchequer
bills, Clayéon had not, by his said dealings and transactions, releaged the estate of
Devagnes from the payment of the value thereof, and such interest as after mentioned.
Thirdly, as to the mode of estimating the value, and computing the intevest, that
the mode of computation adopted by the claimant {#fz. by charging the actual
amotnt of the proceeds on the 19th of June 1809, and calonlating interest on that
amount from that time), was erronecous, because, if the exchequer bills had not
been sold, but kept and disposed of according to the agreement, the same, both
principal and interest, would have been received on the 31st of Oclober 1809, and
[575] the principal only invested in new exchequer bills bearing the same rate of
interest, which was accordingly represented (as aforesaid), to have been actually
done ; and the Master was consequently of opinion, that Devaynes’s cstate should
be charged with interest, at the rate of £5 per cent., only from the said 31st of
October 1809, In addition to the principal sum ; and, having computed the same
accordingly, found the sum of £885 to be the amount of such principal and interest,
%q’% which the estate of Devaynes still remained liable in respect of the said exchequer
hills.

Burceptions. To different branches of this report cach of the parties took ex-
ceptions ; Cloyton contending that, with respeet to the cash balances, the estate
ought merely to be discharged to the extent of any such balance us was paid to his
use, after giving him credit for the swms paid in, and deducting the amount of;the
drafts drawn by him, after the Testator’s death ; and, as to the interest.on’the
exchequer bille, that the same ought to be allowed from the time when they were
sold, and not only from the time when they would have been paid off by government ;
while the representatives of Devaynes disputed the claim to the exchequer bills
altogether.

In the argument, it was thought most convenient to proeced, in the first place,
upon the last of these exceptions.

Third Esception. July 18-32, 23, Hart, Wetherell, and Sidebolionm, Marlin
aud Harlewood, and Abercromby, for diflevent parties in support of the exeeption.
The deposit of exchequer bills with & banker stands on o totally diffevent footing
from the deposit of money ; for the former is a mere naked baihnent, unaccompanied
{5761 with any advantage aviging from the usc of the thing depesited.  The selling
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of these exchequer bills, before they became cash in the common course of payment,
cannot in this Court be stated as any thing more than a breach of trust; for this
Court is not competent so judge of questions of eriminal jurisdiction. This con-
stitutes the amount of the exchequer bills so sold a simple contract debt from the
partnorship to Clayfon, and nothing further. This being the state of the trans-

action at the death of Devaynes, the first step taken by Cluyfon, he being at that
time ignorant of the sale of the exchequer bills, is to give notice to the surviving

partners, as solicitor for Dewaynes’s represcntatives, not to continue Devaynes’s

name in their firm ; for this act, although really the aet of his partner in the name

of the partnership, is binding upon himself as a partner. Alderson v. Pope (1

Campb. 404).- The inference to be dvawn from it 15, that they consider the estato

of the decensed as not to be resoried to ; but that the house ought to be continued

as the sole debtors.  Alfter giving this notice, whereby he has evidenced his intention
that tho acts of the surviving partners shall not be construed to affect the estate

of the deceased, he continues s dealings with those surviving partners. He then-
receives from them an account wheveby it is represented to him that the bills have

boon disposed of in the regular course, and new bills taken in exchange or purchased

with the proceeds ; and ho adopts this account, and the representation contained

in it, withous further inquiry ; so far releasing Devayne’s estate by such adoption ;
because it is owing to his own laches that that estate is now sought to be charged

with the smount of the proseeds.

1f it should bo said that, when Mr. Clayion adopted [577] the surviving partners
as debtors, he did not mean so to adopt them as to the exchequer bills; which he
supposed to remain in specie ; yet if, when he is subsequently told that they no
longer remain in specic, having been sold in the regular eourse of business at a
period later than the death of the deceased partner (cven though that be a false
representation as to the time and circamstances of the sale), and, if being so told,
he acquicsees in the account rendered, and consents to the surviving partners con-
tinuing in possession of the proceeds of those exchequer bills, whether in the form
of cash, or of new exchequer bills, how can it be pretended that, in so acquiescing,
he retains any hold over the estate of Devaynes, which he has himself previously
declared to be wholly unconnected with the partnership as to all subsequent
dealings 1 : '

[Tt was also contended, that the sale of the exchequer bills appeared, upon the
evidence, to be the act of the other pavtners without Devaynes’s concurrence ; and
mercover, that it amounted to s criminal offence, for which none can be chargeable
but the individuals by whom the offence hag been actually committed.]

Bell and Palmer, for the Report. A breach of trust always constitutes a joint
and soveral debt, for which each of the pavties continues liable. Devaynes was,
therefore, answerable for the conduct of hus partners in respect of these exchequer
bills, and his estate still remains answorable. It appears from entries in their
books, that the partnership had the advantage of the proceeds arising from the
sale ; and, whether Devaynes had any specific [578] knowledge of the transaction
or nob, is perfectly immaterial,

No laches is imputable to Mr. Clayton ; for he knew nothing of the sale of these
oxchequer bills $ill after the bankruptey. In the wmonth of Ociober, when the pro-
tonded exchange of old for new exchequer bills was represented to have taken
placo ; Devaynes was still living.  Consequently, that which is called the adoption
by Mr. Clayion of this represcntation is also quite immaterial.

The inference from the notice given by Scott, in the name of Messrs. Claylon
and Scobt, as solicitors for the Kxecutors, can hardly be set up against the fact thab
one of those Iixecutors, being also one of the surviving partuners, subsequently sent
to Clayton, as pavtner, an aceount in the name of the firm which, as BExecutor, he
had served himself and his co-partners with the notice no longer to use.  But, sup-
posing he were privy to this notice being given, the notice 1tself only extends Lo
the future acts of the pavtnership. Wow can it operate to ¥id any of the pavbooers
from a rvesponsibility avising out of past transactions 2 Then, with respoct to
what is troated as an adoption on the pavh of Mr. Cluyion of the account alterwards
transmitted to Tim, it is dillicult to understand how any liability can be got rvid of
by a false representation.
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July 28, Tho Masier of the Rolls |Sir Wou Grant]. 1t appears to me that this
transaction stands guite detached from any other, and may be decided by itself.
15791 The exchequer bills having been sold in Mr. Devaynes’s lifetime, contrary
to the duty reposed in the partnorship, and the money having been roceived by
the partnership, the amount becarae a partnorship debt, whether the individual
partuers were, or were not, privy to the sale. The debt acerued at the moment
that the sale was made, and not at the time when the subsequent reprogentation
was given to Mr. Clayfon, with respoet to the re-investment of the money in other
exchequer bills,  Ilow a falsehood told by the four conld do wway a provious broach
of trust which had been committed by the five, I cannot comprehend.  More than
a breach of trust, I do not see how it ean be reckoned. It was attorpted to argue
that it was a felony ; but, in order to make the subsequent conversion of property,
of which the possession has been delivered, amount to o eriminal charge, 16 i3 neces-
sary $o shew that the endmus furend? existed at the moment when the delivery
wag made. Taking tlhds, thovelore, to be a debt, as Ar. Clayton was altogether
ignorant of its existence, he conld not, by any subsequent dealings with the other
partners, transfer it to their credit. -

The notice, whatever operation it may have in any other question as between
Mr. Clayton and the surviving partners, can have none in this case, in which he
was ignorant that any such swn of money was in their hands. He wag willing
to trust them with the care of his exchequer bills; but, whether he would transfer
o them exclusively the Hability, which all had inenrred, of angwering for the produce
of the sale, was a matter upon which he never had an opportunity of exereising
any choice. For the same reason, none of the payments that were subsequently
made, could [580] operate in oxtinction of this debt. Mr Clayton could not drasw
upon the credit of a fund which he did not know to exist ; and, whatever question
may arise as to the manner in which the payments are to be imputed, to the old
or 0 the new cash balances, they must be imputed to acknowledged cash balances,
of the one or the other description, and not to the produce of securities which the
one party rvepresonted, and the other bolieved, to be still remaining in specie.

1 am, thercfore, of opinion that this exception must be over-ruled.

Second Baeeption. July 23-30. The next of the exeoptions which was argued,
was that to the allowance of interest on the excheguer bills sold, only from the time
when they would, in the regular course, have become payable by government, not
fromw the time of sale. '

Bell and Palmer, in support of the Fxception, contended that this was a question
long settled by the practice of the Court.  That, whenever a person has been guilty
of a breach of trust, the Court has always said, the Cestuy que lrust has a right
to have tho subject of that breach of trust in the manner most benoficial to himscll ;
that he has a right to consider it either as a debt, from the timo the breach of trust
took place, ov to be made good in specie ; and that Mr. Clayion had elected in the
former branch of the alf58]]ternative. And they cited Farl Powlett v. Hevbert
(1 Ves. Jun. 297), Docock v. Reddington {5 Ves. T94), Long v. Stewart (5 Ves.
800, note), and Bate v. Scales (12 Ves, 402, See also Rocke v. Harf, 11 Ves. 58,
Mosley v. Ward, 11 Ves. 581).

Hart, Wetherell, and Sidebottom, and Hazlewood, for the Report. We do not
deny the principle that o Trustec shall make no advantage of his hreach of trust;
that the Cestuy gue trust is entitled to an inquiry how the mouey was disposed of ;
and, if he ean find that by replacing the stock he shall be benefited, that the stock
shall vither be replaced, or he shall have the value in money. But the question is,
whoether the cireumstances of this ease do not take it out of the general prineiple.

This elaimant sceks to cflect an innocont person by a breach of trust of which
his partuers have alone been guilty,  In point of fact, 1t must bo admitted that the
pavtnors of Devaynes sold these exchequer billsin the month of June 1800, In Oclober
1809, they would have hecome payable in the regular course, and then the capitalalone
(amounting to £1000), would have been to be lnidout in the purehase of new exehequer
bills, the interest upon the old bills, to the amount of £30 or £10, being, accowding
to the agreemens or understanding stated in the report, to be retained by the banders,
as port of the cash balance in their hands, to answer the drafts of their customer.
Tn Mareh 1810, they represented that they had in fact invested the [582] £10600
(which was {alse), and that thoy had (which was the truth), the amount of the
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interest in their hands as pat of the cash balance. Clayton adopts this representa-
tion ; and, by accepting the supposed investment, vecognizes the fact that the |
interest is to be consideved as part of the floating cash be had in their hands, of which
he might at any time avail hinself by drawing at sight.  In truth, from the month
of October 1809, to the month of Merchk 1810, he must be considered as having
constantly acted upon the supposition that this £30 or £40 formed a part of that
floating balanee. e drew upon the fund of which this constituted a part ; and
his drafts, during this period, were to an amount by many thousands of pounds
excoeding it.  True, he paid in other sures to supply his eredit ; but still he drew,
in part, upon the credit of this £30 or £40. Now, however, the Court will, by every
possible means, vepress fraud, and take carve that those whe have been guilty of
fraud shall derive no benefit from it ; yet, as agalnst an innocent partner, the Court
will deal with him as with an ordinary creditor, and charge him no further than
a mere creditor mwight bave been charged.

In a very vecent casc of Underwood v. Stevens snd Smith (at the Rolls, July
1816), in which Stevens had sold out bank annuities which produced 5 per cent.,
and Smath, his co-executor, had concurred in that act, your Honor charged Stevens
with the b per cent. ; but, in animadverting on the conduct of Smith, who, though
he had concurred in the aet, was guilty only of laches, thought that he was charge-
able only at the rate of £4 per cent.  (Vide Tebbs v. Carpenter, Madd. 305, and cases
there cited.)

[583] In the present case, the Master has placed Mr. Clayion in the precise situa-
tion, in which he would have been if the breach of trust had not been committed,
and it is not a case which calls for more than that.

The cases cited are cases in which stock had been sold ; and this differs from
the case of exchequer bills, in that stock is capable of being replaced in specie; but
you canuot re-purchase the same exchequer bills, nor others preeiscly of the same
description, and bearing the samoe rate of interest with the former. \

Bell, in reply. 1t is assumed that Devaynes was not privy to this transsetion
respecting the sale of the exchequer bills; but there is no evidence of this, and the
contrary is most probable. Ilowever, he was a pariner in the firm at the timo
when the Master finds, in general terms, that the bankers sold them out. It is
entered in the books as the act of the pavtnership, and Devaynes continued a partoer
till his death, five months afterwards.

Suppose, in. Pocock v. Reddington (5 Ves. 794), it had been asked, where is the
breach of trust, if we have replaced the stock and paid the dividends 9 The Lord
Chancellor answers that question ; for he says, that is nothing to the purpose.
You shall not be allowed to say, True, I have been guilty of a breach of trust ; but
1 will replace the stock, and pay the dividends, and so all will be right.  You have
put yourself in o dif {584} Herent situation ; and they have a right to consider you
as their debtor from the time tho stock was sold ous, and to have interest from that
period.

But it is said Mr. Clayion had the benefit of the nominal interest carried to his
account. The amount of the intercst was £49 ; and Clagfon’s account was never
fully drawn within some hundreds, as will appear when we come to consider the
next excepbion.  Then have they a right to say he bad the benefit of this sun whieh
they carried to lis account upon the footing of a pretended transaction ¢ Have
they a right to say, we have told you a falsehood, and thervefore you shall not eonsider
us as your debtors, as you otherwise might have done ¢

Tt is nothing that the bankers could not bave purchased new exchequer bills
to the precise amount of the old, together with the interest. They had funds in
their hands to malke up the smount requived if neccssary. The Master has not
re-instated Mr. Clayfon. e has ouly placed him in the situation in which he
would have beon if the exchequer bills had been sold in October. Bat this, as we
contend, is precisely what the Master ought not to bave done.  Clayion had a right
to say, 1 covsider this as a debt, and that intevest attaches to it, according to the
prineiples of a Court of Hquity, from the morent when it was incwrred ;5 that Iy,
from the moment when the breach of trust was committed.

The Masier of the Bolls [Sir Wu Grant] reserved the consideration of. this
poing until he should be enabled to decide upon the subject of the [585] next excops
tion. But, after that was disposed of, he said (July 30) that; with vegard to this
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guestion of interest, he was of opinion, the interest shionld be computed upon the
amount produced by the sale, from the peried at which the money came into the
hands of the partnership. e did not sec how Clayton’s acquicseenee in the account
rendeved conld aficet this claim. e acquicsced on the supposition that the account
was true. Therefore, when it afterwards turns out that the bankers, instead of
keeping the oxchequer bills, sold them and used the money produced by the sale,
ho has a right to treat that as a debt from the time when it came inte their hands,
and to charge them with interest for the use of it.  And he said that he so docided,
not on the ground that Mr. Clayton was bound to take it as a debt, but on the ground
that he had elected to take it as such,

Exeeption allowed.

First exception. July 28, 24-26.  On the subject of the first Exception (which
camo on 30 be argued last in order), it is only nccessary to recapitulate the following
facts +—

At the death of Devaynes, Clayton’s cash balance in the hands of the pavtnership
amounted to £1713, and a fraction.

After the death of Devaynes, and before Claylon pald in any fuvther sums to
his account with the bankers, he drew out of the house sums to the amount [586] of
£1260, thereby reducing his cash balance to £453 and & fraction.

Trom this time to the bankruptey, Clayfon both paid in and drew out considor-
able sums ; but his payments were so much larger than his receipts, that at the time
of the bankruptey, his cash balance, in the hands of the surviving partners, exceeded
£1713, the amount of the cash balance at Devaynes's death.  {And this, exclusively
of the exchequer bills and their produce, which were put out of the question in the
consideration of this exeception.)

By the amount of the dividends received since the bankruptey (those dividends
being apportioned fo the whole debt proved under the commission), the balance
of £1713 would be reduced to £1171 and a fraction ; and it was this last sum which
Clagyton claimed against Devaynes’s ostate, and as to which the Mastor had roported
that Clayton had, by his subsequent dealings with the surviving partners, released
‘the said estate.

But now, upon the argument of the oxception, and in consequence of the
decision in Miss Sleech’s case, that claim was abandoned, to the whole extent of the
cash balanee at Devaynes’s death above £453, the sum to which it had heen reduced
by drafts upon the house previous to any fresh payments made to i6; and that
which was now claimed is the last mentioned sum of £433, minus its proportion
wof the dividends. )

Bell and Palmer, Fonblangue and Clayton, in support of the exception.  [5871 This
i o case, the decision of which will be of the greater importance, as it has lately been
one of frequent occurrence, and has never been decided, either at law or in equity.
Suppose that, in this case, Devaynes, instead of dying, had mercly quitted the partner-
ship ; and that public notice had been given of that event, tantamount to the notice
afforded by the advertisement of his death in the newspapers ; and that the same
transactions had taken place with the continwing partners which have now takeu
place with the surviving partners. In such case, the question would have been
4 mere legal question ; and what we submit s, that in such a caze, the retiving
pavtner would elearly be liable to the extent of the £455; and, if so, then that,
in the present case, the rule of equity is strictly analogons to the rule of lass.

1f this view be corveet, then all that remains to be considered is, whether thore
ave here any special civeumstances which would, in the case we are supposing, havo
discharged the legal liability.

The legal principle is that which is laid down in Dois v. Cranfield (Styles, 239 ;
Viu. Ab. title Payment, M. pl. 1), and appears to be this ; ¢de. that, il 2 man owes
another two debts, upon two distinet causes, and pays him a swm of money, ho
{the payor) has a right to say to which account the money so paid is to be appropriated.

Then follows Heyward v. Lomaz (1 Vern. 24), deciding that, if a man, owing
another money on & security carrying interest, and also on stmple contract, pays
moucy generally, without specifying oun what speeific account, it [588] shall be taken
to the advantage of the payor, in discharge of the debt carrying mborest. This
however, has been over-ruled by subsequent cases, ,

''he noxt is Pereds v. Roberts (1 Vern. 34), where, theve heing a mortgagoe debt,
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and also a debt by simple contract, and both heing cast into one stated account, and
a bill of sale made for securing the balance, which proved deficient, the payment
was decrosd to be apportioned. In this case there were strong cireumstances to
have exonerated the debtor altogether. ‘

In Manning v. Weston (2 Vern. 606), however; the rule is strictly brought back
within its former limits. There, o man indebted both by specialty and by simple
contract, having made payments and entered them in his book as made on account
of what was due by specialty, this was held not a sufficient appropriation ; and the
Lord Chancellor said, that the rule of law, © Quicquid solvitur solvitur sccundum
modum solventis,” is to be understood only when, at the time of payment, the payor
declares the purpose. If he does not, the payee may direet how it shall be applied.
See to the same purpose, an anonymous case in second Modern Reports (2 Mod. 236),
and Bowes v. Lucas {(Andrews, 55). :

Meggott v. Mills (Ld. Raym. 287) must also be mentioned, because that is a case
on which some stress will probably be laid.  Lord C. J. Hoelt there expressed it to be
his opinion that, where two surms were due, one of which might make the debtor &
bavkrupt, and the other (being a debt incurred after he ceased to trade), could
[589] not produce that consequence, the payment should be taken without more,
as meant to be applied to the former debt. But this opinion of Lord Hol's has
sinee been called in question. :

Goddard v. Cox (2 Stra. 1194) is next in order of time, and has beon considered
as a ruling case evor since its decision. There, a widow, being indebted as Iixecutrix
to her deceaged husband, became also indebted on her own account, and afterwards
married again, and hor second husband became also indebted on his own account,
and made payments without declaring the purpose. It was agreed that he had the
first right to appropriate his payments ; but, having neglected it, that it devolved
on the payee, who might apply them as he plessed either to the debt incurved by the
wife dum sola, for which the hushand was answerable, or to the hushand’s own debt,
but not to the dobt of the wife ag Executrix, And a case of Bloss and Culling way
there eited, to the same effect ags Manning v. Wesfon, and the rest.

The next case is Hammersly v. Knowlys (2 Fsp. 665), which would have been
against us if we had contended for the whole amount of Clayton’s claim ; but, taking
it ab the lesser sum only, is in our favour. In that case, Lord Kenyon held that,
the note of A. being deposited by B. at his banker’s, ag o security for money, the
hankers knowing that it was an accommodation note, and B. alfterwards paying
money to his bankers without any specific appropriation, the money must be placed
as far as it would go in discharge of the then existing debt, and the banker could
not malke the maker of the note respensible for more than the [590] balance remain-
ing due at the time of such payment, although he afterwards trusted his debtor
with a further sum of money.

Then comes Dawe v. Holdsworth (Peake, N. P. 64), which was an action of trover.
The defence was bankruptey ; and the question avose, as it did in the case in Lord
Raymond, whether the petitioning ereditor’s debt could be cstablished by reason
of the bankruptey ? To cstablish the bankruptey, the Defendant proved that
Pittard was a trader, and so continued till 1785, when he became indebted to one
creditor in £200, upon whose petition the commission issued. 'Thiz debt was orvigin-
ally a simple contract debt, but a hond was given after he had ceased to be a trader ;
and Lord Kenyon held that the question was, not when the bond was given, but
when the debt was contracted. There had been dealings between the banlkrupt
and the petitioning ereditor since he ceased to be a trader, and it proved that, though
ab the time the commission jssued, there was a larger balance than £200 due to the
creditor, yob more than £200 had also been paid on account between the time when
the trading ceased and the issuing of the comumission.  Lord Kenyon further held
that, as no particular directions had been given for the application of the money
paid on account, it must be placed to pay ol tho old debt first.  Consequently, no
part of the debt contrasted while Pilfard was a trader remained due when tho
conunission issued ; and the commission itself was therefore unsapported.

Now, prima facte, this scems to be an authority unfavourable to us. Bub in
Peoters v. Anderson (5 Taunt, 596), [59] after all the cases on the subjeet had been fully
gone through, it was laid down that, although the payor may upply bis payment (o
which of two or moere accounts he pleases, and although his clection may e oithor
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exprossed or inferred from the eivcumstances of the transaction ; yet, if not paid
specifically. the receiver might afterwards appropriate the payment to the discharge
of either necount as he pleases. And Lord C. J. &ibbs, referring to the cases of
Meggott v. Mlls, and Dawe v. Holdsworth, observes that, in both, the debts arose
on the same account, and it was totally immaterial to which end of the account
the payment should be applied; but that Lord C. J. Holi, and after him Lord
Kenyon, wont upon this ground, that it would be too hard if a man, having made a
payment sufficient to exempt him from the operation of the bankrupt laws, should
not have the benefit of paying off that part of his debt which subjected him to their
operation. “ Tt i3 an exeeption,” he said, ®and founded on the eircumstance of
bankruptey.” '

There is one more case of Newmarch v. Clay (14 Last, 230), where Lord Fllen-
borough said, there might be a speeial application of & payment made, avislog out of
the nature of the transaction, though not expressed at the thme in terms by the
party making it. And he said, the payment in that case was evidenced by the
conduct of the parties to have been made for the purpose of taking up the bills
which had been antccedently dishonoured ; for that, upon receiving that payment,
the dishonoured bills were delivered up.  And, upon that ground, the Court of
K. B. were of opinion there ought to be a new trial, the present Lord Chief Bavon
having previously decided it upon the general [592] prineiple that, where there iy
no express approprintion, the payee has a right to apply the payment at his own
option ; which general prineiple 13 also admitted by the very ground on which the
Court of IX. B. granted the new trial.  Upon this, thercfore, the doctrine of Courts
of common law rvests at the present day.

Now, to apply this doctrine to the circumstances of the present case. In nono
of those cited does it appear that the payee had actually appropriated the payments
made until the matter eame into question ; and the last case of Newmarch v. Clay
{as well as the principle of Goddard v. Cox) shew that the doctrine applics equally
in. the case of a partnorship. Then it is shewn that the Court may, from circum-
stances, infer the intention to apply a payment in discharge of the old debt ;—but
what woere the circumstances from which that inference was drawn in the cass
veferred to ¢ They were of such o nature that no doubt could avise respecting their
tendency.  Accordingly, the counsel acquicsced immediately, and did mot even
urge an inquiry.  The cage of Dawe v, Holdsworth proves, what we do not mean to
dispute, that, when the old debt is completely discharged, the payments subsequently
made must be applied in discharge of the new dobt. This is the only case in whieh
we hear of applying the payments to o first debt in priovity to a subsequent debt ;
and this is the case which, Lord C. J. Gilbs afterwards says, was rightly decided,
upon the principle that one debt would have exposed the party to o commission of
bankruptey, stating that “ it is an exception founded on the circumstance of bank-
ruptey.”

Now, still considering the present case as involving the legal question, let ng
suppose that Devaynes retived from the partnership in November 1809, trom [593] that
time till the commission issued in July 1810, My, Clayton continued to deal with the
hiouse both by paring in and drawing out ; and, in making his payments, he had a
right to apply them to whatever demand he thought proper.  But it is said there
are special civeurnstanees. What are they %—Tirst, That My, Clayfon’s partner
gave notice to the house that Deraynes would have nothing more to do with the
bouse. What would be the effect at law, of such a notice T Does it discharge the
debt ¢ A release cannot be by parol.  Ilow then could the debt be discharged
Not by the subsequent payments ; for, those payments being made generally, the
payee had a vight to attribute them to whatever aceount he 1710:1.%(1. In fact, there
wags no payment made to the account of the old debt, except as it was actually reduced
on the entire balanee. Then wasitin any manner alterced in consequence of Claylon’s
acoepling the new house as his debtors ¢ He never did accopt them ag his debtors,
any otherwise than as they were, and continued to be his debtors in Jaw, But Lo
neovor, by any acts of his, specifieally nceepted them as sucle This might have been
wore strongly urged in Newmarch v. Clay.  Devaynes’s Fixecutors could not, by
aiving notice, withdraw themselves from their responsibility. Then what does the
notice amount to ¢ Besides, notice to o partner does not bind, except in the case
of a co-partnership transaction ; and, therefore, even il this notice eould operate
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as a discharge (but which it eannot), if both had been privy to it, it could not at all
events have any effeet whatever on Mr. Claylon. ‘

Then there 1s the eircumstance of the account delivered in March 1814, What
conelusion can be drawn from that eircumstance ¢ Clayton had cou-{594]-tinued fo
deal with the house ; so had the parties in Newmarch v. Clay. So they bad in
Megagott v. Mills, and in Peters v. Anderson. There can be no distinction between

2 banking co-partnership and any other co-partnership. The question is, was the
.sandmg this account any admission by Clayion that, so far as his debt had not been
paid, he congidered this account ag a paymont 7 The proper way to try this would
be by supposing that the account consisted only of sums drawn out.  And this, as .
your Honour has alrcady decided in Miss Slesch’s case, would not have operated
m discharge.  Does the cireumstance of the creditor hmmo paid in, as well as drawn.
out, malko any distinetion ¢ It proves that he eredited t})e house for the terms so
pa id i m, not that he credited it for ap already existing debt of Devaymes : that remaing
just as it did before. Upon that gecurity he rested, and had a right to rest.

So it would be at law, if Devaynes had only retired from the partnership. What
then discharges his estate in equity ¥ We have already your Honour’s opinion
that, although in this case it is a mere equitable demand, yet it is an equity founded
upon the principles of law ; and, if so, it is impossible to conceive of any defence in
equity that would not have been an available defence at | law, supposing the civcum- -

stances of the case were such as to constitute it a legal demand instead of an equitable.

(The following cases were algo cited in support of this exception. Wilkinson. v.
Sterne (9 Mod, 427), Hall v. Wood (14 Bast, 243, n.), Kerby v. Duke of Marlborough
(2 Maule & S. 18)).

18951 Hart, Wetherell and Sidebottom, and Hazlewood, for different pavties against
the exception.

The four surviving partners, h&vm p%scssed themsolves of all the funds of the
five, were bound first to discharge t the obligations of the five ; and, in taking the
accounte between the parties, Lhe Court must consider every subsequent payment
as to be carried to the account of that debt which, in a fair and equitable under-
standing between the parties, was first to be dischar oed in exoneration of Devaynes’s
estate.

The rule of law to which it has been attvmpte\é to adapt this case, stands on a
pr anple, quite foreign to that with which the Court has now to deal. It is that
where there are debtor and creditor, and the debtor owes more than one debt, and
pays a sum of money, he has a rwht to direct to which of the debts that pay-
ment shall be applied ; and, if he omits to do 80, then the law implies that it is im-
material to him to which the payment is applied, and, by his omission, he hag left
the application to the option of the creditor ; and again, that, if the creditor neglects
to excreise that option, still the application may be :re<>umtcd by eircumstances.

But how is it in the absence of all circumstances exeept that of the order of time ?
Suppose 4. owes B. a debt of £100 contracted five years ago, and another debt of £100
eontracted hall a yoar ago, and pays money equal to the digcharge of cither of the
two debts, without directing to which it is to be applied, and without the creditor's
doing any act to appropriate it to cither. What then ? shall it not, in common senge,
be taken as applied to the payment of that [596] debt for which there has been the
longest forbearance, and against which, if remaining unsatisfied, the statute of
Limitations will soonest operate 7 Wentworth v. M anning (2 Kq. Ab. 261).

"This, however, is not a case between the same debtor and ereditor. The relations
of the partiu; are altered. What are the terms to be implied in the very first draft
drawn by Clayton after Devaynes’s death 2 He must be considered as saying to the
surviving partnervs, You are my debtors, in respect of a debt contracted by you and
your deceased partner ; and I now eall upon you to pay me a certain sum in discharge
of that debt. Tle draws a second and & third draft on the same torms. Il then
pays in an additional sum, not cxpressing that he pays it into any new aceount,
and afterwards draws a fourth draft. What is there to shew that this fourth draft
was drawn upon any other terms than the three preceding 1 He knows that it is
the duty of the four to pay the debts due from the five. He knows equally well that
it is not competent to him, by giving credit to the four, to charge the estate of the
deceased partner with any sums to which it was not pmwouslv liable.

It Mr. Clayton had been asked, when he began to draw upon and pa,v money
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to the surviving parvtners, knowng that Devaynes’s representatives had nothing to
do with the firm, whether he did so, considering Derapnes’s estate s responsible to
him, or whethor hie did not deal upon the sole responsibility of the surviving paviners,
would he not, as & man of honour and integrity, have answered, Certainly, I nover
had any conception that any other but the surviving partners [587] were responsible?
Ti he had been asked, whether he did not consider that as in the ordinary course of his
former dealings with the partnership, the first draft he drow on the new partnership
wag in Jike manner applicable to the old balance, would he have hesitated for a moment
to say, I drow this draft considering that, whenever there iz an item on one side of
an account, it is supposed to be in satisfaction of the old standing iteras on the other
side, and that, whenever a balance is struck, there is an estinction gro tandn of
the existing debt 7 If, on the other hand, Mr. Clagton had dons these acts in con-
templation of reserving to himself the double responsibility of the swuviving partners,
and of the estate of the deceased partner ; would not a Court of Equity have said,
thig is & fraud in him to endeavour so to deal with the surviving partners as to be
guaranteed by the estate of the deceased partner, without communicating to the
ropresentatives of the deceased partner that he is dealing with that intention ?

When Lord Bldon said, in Bz parte Kendal (17 Ves. 514), that there may be
dealings hetween the surviving partners and the creditors of the old partuership
which would discharge the estate of the deccased partner, could he by possibility
have contemplated a stronger case, in respect of such dealings, than the present ¢ 1f
it were competent to the ereditor thus to deal with the surviving partners, keeping
to himself in reserve the responsibility of the deceased partner’s estate, for nine
months after his death, why not for nine years ¢ Why not for thirty years, during
which he might have paid in hundreds of thousands ; and, if at the end of the thivty
years, one of the survivors were to become in-[598]-solvent, he might even then, upon
this principle, resort to the account ab inttio, and, fixing upon the sum to which the
balance wag at ons time reduced, call upon the Court to give him out of the estato of
the deceased partner the amount of that balance.(4)

[599] Now, if Mr. Clayton could shew that, at any period, he attributed his pay-
ments into the banking-house to any particular account distinet from the other
account, and that he attributed his draits correspondingly to those payments, that
might have considerable weight ; for he might say, having no doubt hig old balance
[600] would ultimately be paid, but, doubting whethor the now house would be able to
pay back the sums he paid in, he had taken care to draw upon the recent payments,
reserving to himself the liability of Devaynes’s estate. Even then, it would be said,
what{801]-ever was your intention, it was one upon which, if you acted, you weve
bound to disclose it to Devaynes’s representatives. Otherwise, you have acted
fraudulently towards them, and a Court of Equity will give you no assistance. But
that is not the presont case. There was no such intention on the part of Mr. Clayton ;
and it comes simply to this, whether his dealings with the surviving partners are
not such as come within the meaning of Lord £ldon, when he says there may he
dealings which wonld discharge the estate.

(In addition to the cases already cited, the following were mentioned.  Simpson v.
Vaughen (2 Atk, 31). Strange v. Lee (3 Fast, 484)).

Bell,inveply. Ifamanisbound inany one bond jointly with anotber,as principal
and surety, and in another bond by himself alone, and pays money on account,
nobody can doubt he means to pay off the bond in which he is solely bound, in pre-
ference to that in which another is bound with him. If it is asked on one side, how
did Mr. Clayton mean to apply this payment I would ask on the other, how did
Mr. Devaynes’s partners mean that it should be applied —Certainly, in payment
of their own debts, not of the debts of the five,

Where is the authority for the alleged rule as to the priovity of the debts 7 In
Newmarch v. Clay, the Lord Chief Baron was of opinion, the payment was not
applicable to the first debt, notwithstanding there [§02] was a pariner concerned
in the fivst who was not concerned in the second ; and the Court of K. B. afterwards
varied the decision, not on that ground, but on a ground which was perfectly distinet.
If that ground existed, why did Lord C. J. Gibbs say, that Dawe v. Holdsworth was
distinguishable on account of its heing a case of bankruptey ! Kvery argument
applicable to this case might have heen applied to Kirby v. The Duke of Mariborough :
for Devaynes's estate cannot be placed in a higher degree of responsibility than that
of & sureby.
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In B parte Kendal, Lord Ildon expressly declared he would not decide the
question.  Then why refer to that case as containing his lordship’s decision of this?

Whether the continuation of payments and recerpts alone amounts to o discharge
is a mere legal question jo the cage of a withdrawing partner, and must be decided
on the same principles in the case of a partver who dies.  Does a single payment, or
a single reeeipt, alter the case ¢ They say, yes ; but where is the authority ¢ New-
march v. Clay is an authority against them. So arve all the cases. They are all cases
which decide that it may be mferred from circumstances. But the question remains,
What is a sufficient foundation for the inference ¢ The continuance of the trans-
actions, it has been held over and over again, is not enough. It must be a continu-
ance attended with other circumstances.

Then they say, the new firm ought first to pay off the old debts. That depends -
upon whother they have assets of Devaynes in their hands. If he was a debtor
[603] to them, where was the obligation between them ¢ The obligation, if there
was any, must depend on their having assots of his in their hands. But, if there
had been such an obligation, how would that affect Mr. Claylon as a ereditor 1
Orawshaw v. Holmes, Featherstonhaugh v. Fenwick.

The house was not trading on Devaynes’s assets.  In fact, the assets of the house, .
at the period when Mr. Devaynes guitted it, were not got in ; and that creates the
insolvency of the house. The house had been paying off the debis contracted
in. Devaynes's lifetime by their new credit ; and, in this very case of Mr. Clayion’s, |
where we claim only £453, the difierence between that sum and the £1171 has been
paid by money lodged with these gentlemen, and obtained on their own credit ;
for the assets of the house are still outstanding.

Then, what is the equity of this case ¢ What circumstances ave there which
apply to the case of a dying partner, and do not apply to the case of a retiving partner?
1t 1s said, the debt is extinguished ab law ; and that equity will not revive it, where
there is a superior equity. Bub this is a fallacy. The debt was not extinguished ;
for, though the remedy was gone at law, it continued in equity ; as in Lane v.
Williams, Bishop v. Church, &e., as soon as the securities were found to be given |
for & partnership debt, they were considered as joint and several. 'The single ques-
tions, therefore, ave whether the continuing to deal, by drawing out and paying |
in, has operated to extinguish the debt, or whether it has been so extinguished |
by the civcumstance of the aceount delivered 7 And these questions must be taken
as the facts stand upon [604] the report ; that is, without any inguiry how the
aflairs of the house stood as between Devaynes and hig partners.

The case of Wentworth v, Manning was one of a specific payment, and thercfore
does not apply. But, if it were applicable, it would be contradictory to the cases
of Goddard v. Cowx, and the -others which have bheen cited, and therefore of no
authority, considering the book in which it is printed (2 Fq. Ab. 261). :

July 26. 'The Master of the Rolls [Sir Wm. Grant]. Though the Report, |
following (I presume) the words of the inquiry directed by the Decree, states the |
Master’s opinion to be that Mr. Clagfon has, by his dealings and transactions with |
the surviving partners, subsequent to the death of Mr. Devaynes, released his estate |
from the payment of the cash balance of £1713, yet the ground of that opinion Js, |
not that the acts done amount constructively to an exoneration of Mr. Devaymnes’s |
estate, but that the balance due at his death has been actually paid off,—and, conse-
quently, that the claim now made is an attempt to revive a debt that has once been
completely extinguishod, ‘

To a certain extent, it has been admitted at the bar, that such would be the
effect of the claim made before the Master, and insisted upon by the exception. :
To that extent it is, thevefore, very properly abandoned ; [605] and all that is claimed |
is the sum to which the debt had at one time been reduced, E

It would, indeed, be impossible to contend that, afler the balance, for which |
alone Mr. Devaynes was liable, had once been diminished to any given amountg, :
it could, as against his estate, be again augmented, by subsequent payments made,
or subseguent eredit given, to the surviving partners.  On the part of Mr. Devaynes’s
representatives, however, it is denied that any portion of the debt due at bis death
now remains unsatisfied. That depends on the manner in which the payments -
made by the house are to be considered as having been applieds In all, they have .
paid mouch move than would be snfiicient to discharge the balance due at Devaynes’s
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death y—and it is only by applying the payments to subsequent debts, that any part
of that balance will remain unpaid.

This state of the case has given rise to much discussion, as to the rules by which
the application of indofinite payments is to be governed. Those rules we, probably,
borrowed in the first instance, from the civil law. The leading rule, with regard
to the option given, in the first place to the debtor, and to the ereditor tn the second,
we have taken literally from thence, But, according to that lasw, the clection was
to be made at the time of payment, as well in the ecase of the ereditor, as in that of
the debtor, “in re prasenti; hoc est statim atque solutum est =—cterum, posten
non permittitur,” (Dig. Lib. 46, tit. 3, Qu, 1, 8.) I neither applied the payment,
the law made the appropristion according to certain rules of presumption, depend-
ing on the nature of the debts, or the priority in which they were incurred. And,
a8 1t was the actual inten-[gOB]-tion of the debtor that would, in the first instance,
have governcd; so it was his presumable intention that was fivst vesorted to as
the rule by which the application was to be determined. In the absence, therefore,
of any express deelaration by either, the inquiry was, what application wonld be
most beneficial to the debtor. The payment was, consequeuntly, applied to the
most burthensome debt,—to one that carried intercst, rather than to that which
arried none,—to one secured by a penalty, rather than to that which rested on
a simple stipulation j—and, if the debts were equal, then to that which had been
fivst contracted. “In hix qua preesonti die debentur, constat, quotiens indistinete
quid solvitur, in graviorem ecausam videri solutum. Si autem nulla pregravet,—
id est, si omnia nomina similia fuerint,—in antiquiorem.” (Dig. L. 46, t. 3, Qu. 5.)

But it has been contended that, in this respect, our Courts have cntirely reversed
tho prineiple of decision, aud that, in the absence of express appropriation by either
party, it is the presumed intontion of the creditor that is to govern; or, at least,
that the creditor may, at any time, clect how tlhe payments made to him shall retro-
spectively receive their application. There is, certainly, a great deal of authority
for this doctrine. With some shades of distinction, 1t is sanctioned by the case
of Goddard v. Cox (2 Stra, 1194} ; by Wilkinson v, Sterne (9 Mod. 427) ; by the
ruling of the Lord Chiof Baron in Newmarch v. Clay (14 Fast, 239); and by
Peters v. Anderson (5 Tount. 596), in the Common Pleas. TFrom these cases, I
should collect, that o proposition which, in one sense of it, is indisputalbly true,—
namely, that, if the debtor does [507] not apply the payment, the ereditor may male
the application to what debt he pleases,—has been extended much bevond its original
meaning, so as, in general, to authovige the creditor to make his slection when he
thinks fit, instead of confining it to the period of payment, and allowing the rules
of law to overate where no express declavation is then mado,

There are, however, other cases which are irreconcileable with this indefinite
right of election in the creditor, and which seem, on the contrary, to imply a recog-
nition of the civil law principle of decision. Such are, in particular, the cases of
Meggott v. Mills (Ld. Raym. 287), and Dowe v. Holdsworth (Panke, N. P, 64). The
creditor, in each of these cases, elected, ew post facto, to apply the payment to the
Jast debt, It was, in cach ease, held incompetent for him so to do.  'There are but
two grounds on which these decisions could proceed ;—either that the application
was to be made to the oldest debt, or that it was to be made to the debt which it
was most for the interest of the debtor to discharge. Tither way, the decision
would agree with the rule of the civil law, which is, that if the debts are equal, the
payment is to be applied to the first in point of time—if one be more burthensome,
or more penal, than another, it is to it that the payment shall be fivst imputed.
A debt on which a man could be made a bankrupt, would undoubtedly fall within
this rule.

The Lord Chief Justice of the Common Pleas explaing the ground and reason
of the case of Dowe v. Holdswortl in precise comformity to the principle of the civil
law.,

16081 The cases then set up two conflicting rules j—the presumed intention
of the debtor, which, in some instances at least, 18 to govern,—and the ex post fuclo
clection of the creditor, whieli, in other instances, iz to prevail. I should, therefore,
feel myself a good deal embarrassed, if the general question, of the ereditor’s right
to malke the application of indefinite payments, were now necessarily to be detor-
mined. But I think the present case is distinguishable from any of those in which
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that point has been decided in the ereditor’s favour. They were all cases of distinet
insulated debts, between which a plain line of separvation could be drawn. But
this is the case of a banking account, where all the sums paid in form ocne blended
fund, the parts of which have no longer any distinet existence. Neither banker
nor eustomer ever thinks of saying, this draft is to be placed to the account of the
£500 paid in on Monday, and this other to the account of the £500 paid in on
Tuesday. There is a fund of £1000 to draw upon, and that is enough. In sueh
a_case, therc is no room for any other appropriation than that which arises from
the order in which the receipts and payroents take place, and arve carried into the
aceount.  Presumably, it is the sum first paid in, that is first drawn out. 1t is the
first item on the debit side of the aceount, that is discharged, or reduced, by the
first item on the credit side. The appropriation is made by the very act of setting
the two items against each other. Upon that principle, all accounts current ave
settled, and particularly cash accounts. When there has been a continuation of
dealings, in what way can it be nscertained whether the specific balance due on
a given day hag, or has not, been discharged, but by examining whether payments
to the amount of that balance appear by the account to have been made 7 [608] You
are not to take the account backwards, and strike the balance at the head, instead
of the foot, of it. A man’s banker breaks, owing him, on the whole account, a
balance of £1000. It would surprise one to hear the customer say, “ I have been
fortunate enough to draw out all that 1 paid in during the last four yeors; but
there s £1000, which I paid in five years ago, that I hold myself never to have
drawn out ; and, therefore, i I can find any body who was answerable for the
dobts of the banking-house, such as they stood five years ago, 1 have a vight to say
that it is that specific sum which is still due to me, and not the £1000 that 1 paid
i last week,”  This is exactly the nature of the present claim. Mz, Clayfon travels
back into the aceount, till he finds a balance, for which Mr. Devaynes was rosponsible ;
and then he says,—* That is & sum which I bave never drawn for. Though standing
in the centre of the account, it is to be considered as set apart, and left untouched.
Sums above it, and below it, have been drawn out; but none of my drafts ever
reached or aflected this remnant of the balance duc to me at Mr. Devaynes’s death.”
What boundary would therve be to this method of re-moulding aun account? I
the intervest of the creditor voquired it, hie might just as well go still further back,
and arbitrarily single out any balance, as it stood at uny $ime, and say, it is the
identical balance of that day which still remains due to him. Suppose there had
been. a former partner, who had died three years before Mr. Deveynes—What would
hinder Mr. Clayion from saying, “ Let us see what the balance was at his death 94—
1 havo a right to say, it still romains due to me, and his representatives are answer-
able for it 5 for, if you examine the accounts, yeu will find I have always had cash
enough lying in the house to answer my subsequent drafts ; and, thevefore, all the
payments [610] made to me in Devaynes's lifetime, and since his death, I will now
mmpute to the sums I paid in during that period,—the effect of which will be, to
ieave the balance due at the death of the former pavtners still undischarged.™1
cannot think, that any of the cascs sanction such an extravagant elaim on the pavt
of a creditor.

If appropriation be required, here is appropriation in the only way that the nature
of the thing admits. Hereare payments, so placed in opposition to debts, that, on
the ordinary principles on which accounts are settled, this debt is extinguished.

If the usual course of dealing was, for any reason, to be inverted, it was surely
incumbent on the ereditor to signify that such was his intention, e should either
have said to the bankers,—* Leave this balance altogether out of the running account
between us,"—or,—-" Always onter your payments as made on the eredit of your
latest receipls, so as that the oldest balance may be th ¢t paid” I d of thi
he reesives the account drawn out, as one unt ning account.  He ma

jond
w

hroken rur
no cobjection to it,—~and the veport states that the silence of the customer aft
receipt of his banking account is regarded as an admission of its being correct.
Both debtor and creditor must, therefore, be considered as having concurred in
the appropriation. ‘ :

But there is this peculiavity in the ease,~that it is, not only by inference {rom
the nature of the dealings and the mode of keeping the account, that we are entitled
to aseribe the drafts or payments to this balance, hut there is distinet and positive
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evidence that Mr. Clayion considered, and treated, the balance as a [§117 fund, out
of which, notwithstanding Devaynes’s death, his drafts were to continue to be paid.
For he drew, and that to a considerable extent, when thore was no fund, except this
balance, out of which his drafts could be answered. What was there, in the noxt
draft he drew, which could indicate that it was not to be paid out of the residue of
the same fund, but was to be considered as drawn exelusively on the credit of moncy
more recently paid in? No such distinction was made ; nor was there any thing
from which 1t could be inferred. I should, therclore say, that, on My, Clayton’s
oxpregs authority, the fund was applied in payment of his drafts in the order in
which they were presented.

But, even independently of this cirewmstance, T am of opinion, on the grounds
I have before stated, that the Master has vightly found that the payments were
to be imputed to the balance due at Mr. Devaynes’s death, and that such balance
has, by those payments, been fully discharged.

The Exception must, therefore, be over-ruled.

Banixe’s Case.  July 24

Creditors, in respeet of stock standing in the name of the partners, whicl was sold
in breach of trust, and the proceeds applied to the use of the partnership, entitled
as against the estate of the deecased partner, cither to econsider it as a debt, or to
have the steck specifically replaced, at their option. It makes no differcnce that
the stock stood in the name of, and was sold by, one of the pavtners ouly, the
proceeds having been applied to the partnership use.

Sir Thomas Baring (as Bxceutor of Wigglesworth) vepresented the elaims of
those creditors who had stoek standing in the names of the partners, ov of one of
them, which was sold in the lifetime of Devaynes, without the knowledge of the
eveditors, and the proceeds applied to the use of the partnership.

The Master reported his opinion to be, that the cstate of Devaysnes was lable to
pay to the creditors the value of the stock at the date of his Report.

18121 The particular cirenmstances wnder which this claim was made, were
the following —

Wigglesworth, at the time of hiz death, was possessed of a large sum in the 3 per
cent. consols standing in the name of Noble; the partnership alse were indebited
to him on the banking account, After his death, his Executors, continuing to
cmploy the house as bankers in respect of his estate, directed the dividends when
recvived by them to be laid out in accumulation of the stock so standing in the name
of Noble, which was done from time to time accordingly. The Master reported that
the reagon why the original and after-purchased stock stood in the name of Noble
alone, was because, as one of the partners, by the request, or with the concurtence
of the rest, he took into his own hands the general management both of the stock
belonging to the house, and of that entrusted to the house by thelr customers, for
the convenienee of receiving dividends, and selling snely stoek, when requested so
to do, without the expence of powers of attorney for those purposes ; but that the
so placing the stock in the name of Neble alone, was the act of the house, for its own
convenience, and not by the dircetion or appointment of the customers, who
gave thelr directions and authority to the partners jointly ; although, in this case,
they knew that the stock had been placed 1 the name of Neoble alone, and believed
that it so continued until after Devaynes’s death. The Master further reported
that $he stock belonging to the house in its own right was no way distingnished
in the bank books from the game gpecics of stock belonging to the customers, and by
them entrusted to the partnership ; so that it was impossible to aseertain whether
uny part of the stock sold out was the speeific property of Wiggleswerth, {8137 or
lis Juxeceutors, except by a defleleney in tho amount of stock remaining in the name
of Nelle.

The Report proceeded to state, that the amount of stock belonging to Wigy
worth's estate, meluding the accumulations at Deraynes’s death, 200,
according to the entries in the passage-book from time to time delivered to the
Jixecutors, and as was aceordingly supposed by the Exceators to bo the fact ; that
it appeared by the aceounts rendeved since the bankruptey, that £24,600 (part




