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argument, seems to  have attached much importance to the selection of particular sheep 
by the defendant, but in his judgrnerlt, he abstains from deciding on that ground, 
though certainly not expressing any opinion that the acceptance must be subsequent 
to the delivery. The other three 3aroris-A~derson, Roffe and Platt-express an 
i n G ~ ~ n a t ~ ~ ~  of o ~ ~ n ~ o n  that i t  is iiecessary, under the s ~ t u t % *  that the a c ~ ~ p t a ~ ~ c e  s ~ o u ~ d  
be aubeequent to or contemporaneoua with the receipt; but they expressly abstain 
from deciding on that ground. In the elaborate judgment of Lord Catuphell in 
Mop.ton v. Tibbest (15 Q. B. 428); in  E3101 which the nature of an a ~ e p t a r ~ c e  and actual 
receipt suffioient to  satisfy the statute, is fully expounded ; he says (p. 434), “The 
acceptance is to be something which is to precede, or at any rate to be corit~mporaneous 
with, the actual Peceipt of the goods, md is not to be a subs~querit act after the goods 
have been ~ t u a l l y  received, weighed, measured or examined.” The interition of the 
hgialature seems to have been that the oontract should not be good unless partiaIly 
execwM, and i t  is p~rtially executed if, after the vendee has finally agreed on the 
specific articles which he is to take under the contract, the vendor, by the vendee’s 
directioug parts with the possession, and pats them under the control of the veridee 
so as to put a complete end to all the rights of the unpaid vetrdor as such. We think, 
therefore, that there is nothing in the nature of the er~actment to imply an ~nt6ntion, 
which the ~ ~ g ~ s ~ ~ t u r e  has certainly not in terms expressed, that an acce~tance prior to  
the reoeipt will not auffice, There is no decision putting this construction on the 
atstute, and we do not think we ought so to conatrue it. 

We xre, therefore, of opinion that there was evidence in this case to satisfy the 
statute, and that the rule must be discharged. 

RuIe discharged. 

[3ll’J THE QUEEN ~~~~~~ BOYES. Mon~ay, May 27th, 1863.-Pardoe. Impeach- 
+-@ ’/f,S.&sc;x, ment by House of Commons. Act of ~ e t t i e ~ e n t ,  12 & 13 W. 3, c. 2, s. 3. Privilege 

of witness in not answering. Itiformation for 
bribery. Corroboration of accomplice. Practice at trial.-1. A pardon under 
the Great Seal takes away the privilege of a witness i n  not an8wering, 80 far as 
regards any risk of pros%cution at the suit or in the name of the Crown,-2. The 
A& of S e ~ t ~ e ~ e r i ~  12 & 13 W. 3, c, 2, S. 3, which enacts that no pardon under 
the Great Seal shall be pieadahie in  bar to tin impeachment by the Commons in 
Parliament, renders a pardon under the (3fr.ext.i Seal wholly j ~ o p e P ~ t i v ~  to prevent: 
impeachmetit by the House of Commons, and so gettitrg rid of the judgment of 
the House of Lords ; for that purpoee a subsequent pardon must be granted by 
the Crown : per Cockburn C.J., Crompton and Hill JJ. ; dubitante Blackburn 5.- 
3. A merely remote and naked possibility of legal peril to a witness from answer- 
ing a question is not s ~ ~ c ~ e ~ ~ t  to  entitfe him to the privilege of not a n s w e r ~ ~ g ~  
To entitle him to the privilege of silence, the Court must see, front the circum- 
stances of the case and the nature of the evidence which he i s  called to give, that  
there is reasonable ground to apFreheIid danger to the witnesa from his being 
compelled to answer, Moreover, the danger to be apprehended must be real and 
appreciable, with refererice to the ordinary operation of law in the ordinary course 
of things-not a d~r iger  of ari i ~ ~ g i n a r y  arid ~ ~ r ~ s u ~ s t ~ i i t i ~ l   character^ having 
refererice to some extraordiIiary and bsrelg possible co~~tingericy, so improbabl~ 
that, no reasonable mail would suffer i t  to influence his conduct.--li. The position, 
that the witness is sole judge as to whether his evidence would bring him into 
danger of the law, arid that the statement of his belief to that effect, if  riot mani- 
festly made mala fide, sbould be received as conclusive, deuied by this Court,- 
6. 8ti11, if the fact of the witness being in  danger be once made to appear, great 
iatjtude should be allowed to him in jud~i r ig  for trimself of the effect of any 
 articular  question,-^. OR the trial of an  ~ ~ I ~ o r m a t ~ o r ~  for br~bery, filed by The 
Attorney General by the direction of the House of Commons, one of the persons 
oharged in the information to have been brihed by the defendant was called as a 
witness; and, on his decI~riing to answer any q u e ~ t i o ~ ~ s  with respect to the alleged 
bribery, the counsel for the Crown handed him a pardon under the Great Seal ; 
which the witness accepted, but still declined to aiiswer : held, that the possible 
risk of ~ m p e ~ c h ~ e n t  by the ~ 0 ~ 8 0  of ~ommori s ,  n o t w ~ t ~ s ~ a n d i i i ~  the pardon under 
the Qreat Seal, according to the Act of Sett~0meti t~ 12 & 13 W. 3, c. 2, 8, 3, waa 

~i i e s t~or i s  tending to  criminate. 
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not arufficient ground to entitle him to the privilege of not answeririg.-7. The 
rule that the evidence of an accomplice requires corroboration is not a rule of law, 
but a rule of general and usual practice ; the application of which is for the dig- 
cretion of the Judge by whom the case is tried : and in the applicat~ot~ of the rule 
much depends on the nature of the offence, and the extent of the comp~icity of 
the w~tne8s in it.-[fjlR;] 8. On the trial of an informatiori for bribery a t  an 
e ~ c t i o ~  for ~ e ~ b e r s  of Par~iamet~t  for a borough, filed by The Attorriey General 
by the direction of the House of Commons, the persons charged in the informa. 
tion to have been bribed by the defendant were examined as witnesses. Ib 
appeared from their evidence that on the day of the election &he witnesses came 
to the front of the house whioh stood bet we er^ and opened into two pa~,aIIe~ streets 
of the  ~ o ~ u g h ,  and went in succession into the house, and into a back room, in 
which the def~ndant  was aeated ; after an interv~ew with the defendarit each of 
t b m  parsed indo another room, in which another pareon was seated, from whom 
ewh received the euma mentioned in the information ; they then passed into the 
other Itreet, and so to the hustings, arid voted. Semble, that  these witnesses, if 
a ~ o ~ p l i c e 8  of the defendant a t  all, were not accomplices in  such a sense as to 
require co~oboration ; and atso that hera was corroboratioti, if nece5sary,-9. On 
the trial of that infor~a t ion  a wi~ness who was calIed to prove the fact of his 
having received a bribe from the deferidai~t, objected to give evidence on the 
ground that the effect of the evidence he was called upon to give would be to 
criminate himself. Thereupon the counsel for t h e  Crowii handed to the witness 
a pardon under the Great Seal, who accepted it. The witness, however, still 
objecting to give evidence, and the Judge etitertaining doubts as to whether the 
witnesa could be proper l~  compelled to arIewer, n o t w i t h s ~ n d ~ ~ g  the pardon, aa 
& r r ~ n g ~ ~ e n t  was C O M ~  to between the counsel on both sides, with the sanction of 
the Jadtdge, that  the witness sbould be directed to ariswer, but that the opinion 
of this Court should be taken as to whether the privilege of the witness r6m~ined 
notwithstanding the pardon ; the  counsel for the Crown undertaking, in the event 
of this Court holding the affirmative, to  enter a nolle prosequi, if the defendant 
should be oonvioted. Tbe defendant having been convicted, this Court granted 
a rule to ehew cause why a new trial should not be had ; and, having heard it 
argued, ~iseharg6d it, protest in^ against the courw pu~aued a t  the trial being 
d r a m  ioto a p r e c o d e n ~ ~ 8  the Court was thereby called 011 to pro~iounce a judg- 
ment which i t  was without authority to 6nforce. 

[ S .  0. 9 Cox, C. C. 32;  2 F. &F. 157; 30 L. J. Q. B. 301; 5 1 4 ,  T. 147;  7 Ju r .  N.S. 
Approved and followed, In re ~ ~ ~ ~ ~ ~ s ,  1882, 20 Ch. D. 294. 

A p ~ ~ i 0 ~ ,  ~~~~ v. ~~~~, 

This WSB an informat~on filed by The A t t o r n e ~  Ceneral, in pursuaTiee of a ra8olu- 
tion OE the House of Commons. The first count stated tbat, on the 29th April 1859, 
a t  the borough of Beverley, in the county of York, an election was had for choosing 
two burgaaeea to serve in Parliament for the said borough; and that a t  the said 
electicrn oae ~ ~ p h  ~ a I t ~ r s  wss a c a n d ~ ~ a t 3 ;  and tbat before the ssid eIection was so 
had thtl d ~ ~ ~ d ~ n t  un~awful l~ ,  knowirigly, w~ckedly and c o r r u ~ ~ ~ y  did give to one John 
Best, then being a voter, 11. to induce him to vote a t  the said election for the said 
1313.1 &lph ~ ~ ~ t e r s  ; against the form of the s ~ t u t e  in such case made and pr#vided, 
and againat the peace &c. The second count stated that the defendant, whilst the said 
election F P B ~  being had, gave to the said Jobn  Best 11, to induce him to vote for Ralph 
Walters. The third count stated that the deferidant, before the ssid election irl thf, 
first count of this information ~ e n t i o n e d  was so had as therein me~tioned, to wit, art 
&he 29th day of April in the year a fo resa~~ ,  un~awfiilly, knowii~gly, w ~ c k e d l ~  and 
~ r r u ~ l y  did give to one John Pougher, then being a voter, %I., to induce him to vote 
at tbe eaid election for the ssid Ralph ~ ~ I ~ e r s ;  ~ a i ~ i s t  the form of the s t a t ~ t e  in such 
case made and provided, and against the peace, REc. The fourth, fifth, sixth, seventh, 
eighsh and ninth counts charged the defendant with giving other sums of 21. and 11, 
respectively to other voters to induce them to vote for Ralph Walters, 

Plea : Not ~ u ~ t y .  
01.1 th0 trial, before ~ a r t i I i  B., a t  the Yorkshire S ~ m ~ ~ r  Assizes in 1860, Tbe 

1168 j 9 W. R. 690. 
~ ~ ~ ~ s ~ e d *  Lacmal, v. ~ ~ ~ t $ r ,  1882, 10 &. B. D. 113. 
[l904] P. 380.1 
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Solicitor General, in opening the case for the Crown, stated that the evidence upon 
whi& the case for the prosecution rested would be the evidence of the persona who 
had received the bribes, whom he should call as witnesses. Accordingly John Best, 
~0~~~~~ in the first count, was called, and the learned Judge told him that;, by the law 
of EsgIsnd, no man was bound to state anything which subjected him to a crimind prose- 
cution ; and, if he was asked any question with respect to the alleged bribery, he might 
ssy whethar he would or would uot armwer it;, at his pleasure. The witness, upon beirig 
asked whether he kriew the defendant, declined answering the question. The Solicitor 
General then produced a pardon of the witness, under [314] the Great Real, and handed 
it to him (a). The learned Judge told the witness that the parchment which was banded 
to him -wm a pardon from the Crown €or the [315J part he had taken in the t ran~~ct joi i ,  
SO that he could never be prosecuted for it, and asked him whether that made any 
diffefenm in his wish to answer the question or not 1 The witness still declined to answer. 
The learned Judge expressed great doubt whether he ought to tell the witrraas that he 
wm bmnd to answer; and The Solicitor General suggested, with respect to this aud 
the other witnesses who should be called, that they should he told that they were 
bound to answer; and that if there should be a verdict for the Crown, and the defeu- 
dant ehould be brought up for jiidgment, or the d ~ f e r i d a ~ t  should move for a new 
triaf, and the Court of Queen’s Bench should be of opiniori that the Judge ought not 
to have required the witnesses to answer, then their amwars should riot be used 
against them. The 
learned Judge, after consulting Wilde E., addressing The Bolicitor General #aid, “ If 
I improperly and illegally aompel the witness to answer the question, the defendant 

He cited ~ 6 9 ~ ~ ~  v. G ~ r b ~ ~ ~  (2 Car. & K. 474 ; 1 Den. C. C. 236). 

(a) The foIlowing was the form of pardon in this case :-“Victoria, by the grace 
of Gad, &c. Whereas a certain election was duly had and held, upon the 29th April 
1859, at the borough of Beverley, in the county of York, for the electing of a burgess 
ta serve in this present ~ar l iameti t  for the said borough : Now know ye that we, of 
our special grace, certain knowledge, and mere motion, and for divers good cousidera- 
tions, have pardoned, remitted, and released, and by these presents, for us, our heirs 
and auccessor&, do pardou, remit, and release A. B. all offences hereiuafter mentiotied, 
and slI and sj~gular jrIdict~ents, impeach~ents ,  inquiaitio~~s, iiI~ormations, suits, 
pfainte, exigents, judgments, attainders, outlawries, executions, corporal imprison- 
men68, pains, peualtiea, forfeitures, demands, and other punishments whatsoever which 
he, the said A. B. has incurred or is subject to for or by reasoti of such offences, or 
which we now have or can claim, or have had, or which we, our heirs or auccessors, 
may hereafter or in any mariner have or claim, against the said A, B., for or by reason 
of or towthing such offeuces, tbat is to say:  of having, either before or during the 
said election, direct~y or itid~rectly, by himself or by any other person on his behalf, 
received or agreed, or contracted for any money, gift, loan, or valuabie c ~ ~ s ~ d e r a t ~ o r ~ ,  
office, place or employment, for himself or for any other pemoti, for voting or agroeing 
to vote, or for refraixii~ig or agreeing to refrain from ~ o t j ~ ~ g ,  a t  tbe said e~e~ t io i i  ; and 
~ I E O  for having, after the said electiorr, directly or indirectly, by himself or by any 
other person on his behalf, received any money or valuable consideration ou account 
of any person kaving voted or refrained from voting, or having induced any other 
parson to vote or to refraiu from voting, at the said election, and all and every other 
a& and acts of bribery, and all and every bribery and briberies, corrupt prqctice and 
corrupt practices, corrupt receivings and payments of money by the said A, B. done 
OF commi~ed, or attempted to be done or co~mjt ted ,  at the said elect~on, or whereof 
the asid A. B. was or ia guilty in connexioti with, touching or relating to the said 
eleetiou, and all and every crime, otfence or misdemeanour by the said A. B. clone or 
committed, or attempted to be dotie or committed, a t  or before, or during or after the 
raid election, and in  any way cotiiiected with, or ~ ~ l a t i a g  to or ~ o u c h ~ n ~  the said 
election; and we do by these presents give and grant unto him, the said A, B., our 
firm peace thereupon ; and, further, we strictly command all and singular judges, 
justices, and ail others wb~tsoever, that this our present free and g~acious pardon 
shall be construed, expounded, and adjudged in all our Courts and elsewhere by the 
general words, clauses, and sentences aboveeaid, in the largest and most beneficial 
88~188, for the most full and firm discharge of him the said A. B., according to our 
true iIitent~oIi expressed in these letters patent, ~ y ~ t h o u ~  any a ~ b i g u i t ~ ,  ~ ~ e s t i o r ~  or 
deIay whatsoever ” &e. 
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is to have the benefit of i t ;  and if the Court shall say that he is relieved from 
answeriog because he is liable to some proceeding, you are no longer to  prees the 
prosemtion ; otherwise I shall exclude the evidence.” The learned Judge then told 
the witneia that he was bound by law to answer the questions, and therefore he must 
answer them. Similar pardons were also given to the other witnesses. I t  appeared 
from the evidence of the witnesses that on the day of the election they came to the 
front of LiTltI] a home which stood between and opened into two parallel streets of 
the town of Beverley, and went in succession into the house, and into a back room, 
in which the defendant was seated; after an interview with the defendant each of 
them p a s 4  inta another room, in which another person was seated, from whom each 
received the sums meritioued in the several counts of the information ; they then 
passed in t a  the other street, arid so to the hustirtgs, and voted. A t  the close of the 
case for the prasecution, the counsel for the defendant took several objections ; and, 
among others, that  there was no corroborative evidence of the witnesses, who were 
all accomplices with the defendant, and that the Judge ought to tell the jury that 
they ought not to convict on the uncorroborated testimony of the accomplices, citing 
R e g h  v. StlLbba (Dears. C. C. 555). The learned Judge said that he was not prepared 
to take that course, but that he would reserve leave to the defendant to move for a 
new trial, on the ground that he was wrong in compelling the witriesses to answer, 
and on the ground of the absence of corroboration. It was finally agreed that if the 
Court of Queenki Bench, on a motion for a new trial, should think that there ought 
to be a new trial on the ground that the witnesses ought not to  have been compelled 
to  answer, or that the Judge ought to have directed an acquittal on the ground thab 
there was no confirmatory evidence, then The Solicitor General undertook to enter 
a ndle  prosequi. The learned Judge, in summing up, said, “ Another question has 
arisen in this case. There has been a long course of practice, in the administration 
of tba criminal law of this country, that a man cannot be lawfully convicted upon 
the uncorroborated evidence of an accessory. . . . I think i t  may [317] be doubtful 
whether or not the evidence in this case will be found to be of that  corroborative 
character wMcb the law requires;” but he added that the case was distinguishable 
from Ragills v. Stubbs (Dears. C. C. 555),  for the witnesses in that case were accessories 
properly sa cslhd, and all concerned in the same offence in which they came to give 
evidence against the defendant ; whereas in this case, if the jury thought that the 
witneases had spoken the truth, all the acts of bribery were separately transacted, 
and were not one and the same offence. The jury found a verdict of guilty on the 
third count, and not guilty on the others. In the following Michaelmas Term 
(November 7th, 1860), 

Edward Jarnea moved for a rule calling upon The Attorney General to shew cause 
why a new trial should not be had on the grounds, first, that  the Judge had im. 
properly compelled the witness to answer, arid received in evidence the answers so 
obtained ; citing Stark. Ev. 206, 4th ed., and Rex v. Reading (7 How. St. Tr. 259, 296) : 
~ ~ c o n d l y ,  tbat  there was no evidence in corroboration of the witnesses, and the Judge 
ought tu have oautioned the jury against trusting the evidence of an uncorroborated 
accomplice. 

November 14th. 
This rule was argued at the sittirigs in banc after Hilary Term, 1861, on the 12th 

and 13th February ; before Wightman, Crompton, Hill and Blackburn JJ. 
The Solicitor General, Overend, Monk arid Cleasby shewed cause. 1, The 

witnesa waa rightly compelled to answer. By answering he did not become subject 
[31a to any criminal proceeding, seeing that the time for bringing a qui tam action 
bad expired, and he had the pardon of the Crown; the effect of which was to make 
him a new maul and consequently to  bar any proceediuga by or in the name of the 
Crown; 2 Tsyl. Ev., The  author there refers to two old cases, Res V, 
Beading (7 How. St. Tr. 259, 296), RCX v. The Earl of Shufiesbury (8 How. St. Tr. 817), 
which he questions, referring to the note by the reporters in Roberts v. AZZatt (1 M. 4 
M. 193, nota(b)). In Wigr. Discovery, 5 131, “If the answer of the defendant to a 
given queetion would subject him to pritis or penalties, the plaintiff is not entitled tq 
an answer-bo such queetion.” In Begimz v. Monro, tried before Erle J., at the Centra] 
Criminal Court, in August, 1847, which was an iudictmeut for slaying in a duel, 
Major Cuddy, one of the secouds, was called as a witness for the Crown, and being 
desired to etate what occurred just before the duel, decliued to  answer ; on which a 

A rule was granted. 

1312, 3d ed. 
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pardon was produced and given to him ; but, he still objecting, Erle J., said, a pardon 
b a h  away the privilege of silence, and therefore he must answer. But where queetions 
tending merely to disgrace the character of a witness are put, he must anawer if the 
queetdona are relevant to the issue ; Best on Evid. p. 174, 3d ed. 

9- The recond branch of the rule also fails. The witness and the defendant are 
E& aecarnplicee; their offences being quite distinct. Besides this person was not an 
accamplice in auch a sense as to require corroboration. It has been held that persons 
pressatat  a prize tight, where death ensues, are guilty of manslaughter, but are not 
accomplicee in that sense ; Rex v. Hurqrave (5 C.  & P. 170). The reason for the rule 
requiring the confirmation of [319] an accomplice is that the accomplice may be 
tempted- to accuse falsely in order to save himself ; Russ. Cr. by Creaves, book 6, ch. 5, 
sect. 6 : a rule which cannot apply wkere the alleged a c c ~ ~ p l i c e  has been pardoned. 
Whether an individual stands in the position of an accomplice is matter for the dis- 
cretion of the Judge at the trial. A t  all events here was corroborative evidence of 
the accomplice. 

Edward James, E. P. Price and T. Jonea (Northern Circuit), in support of the rule. 
1. The ather ride assume that a pardm restores the party to the aame state ae he was 
in bfore  any offence commit~ed. But the pardoned man may be ~ndicted and put to 
the ineonvenienc6 of p~eaditig his pardon ; for unless pleaded it is of no avail ; Com- 
Dig. Psrdon H. Moreover a pardon may be revoked. Besides, although the Crown 
map pardon an offence as regards itself, i t  cannot take away the right of a subject 
to prorecute for the offence. It is for this reason that the Crown could not pardon in 
appeals of murder, and the like, for the appeal was the suit of B subject. Supposing, 
however, tbat the pardon makes the party a new man so far as prosecution by or 
in the name of the Crown is concerned, he ia still liable to be proceeded against by 
i ~ ~ a ~ h ~ e R t ,  at the suit of the House of C o ~ m o n s ,  before the Houae of Lords, When 
the Hcruse of Commons impeached Lord Danby, the Crown, pending the impeachment, 
granted him a pardon; but the Commons denied the right of the Crown to do SO 
(2 Hsllm’e Const. Hist. vol. 2, p. 411, 7th ed.); and afterwards it was enacted by the 
Actid Settlement, 1 2  & 13 W. 3, c. 2, s. 3, entitled “ A n  Act for the further limita- 
tion of the Crown, and better securing the rights atid liberties of the subject,” that 
DO pardon of the Crown should be [3m] pleadable to an impeachment by the Commons 
in P ~ r l i ~ ~ e n t  ; 4 Blackat. C. 399. A pardon from the Crown, it1 order ta be available 
in such a case, must be granted after trial of the impeachment, not while the impeach- 
mmt in pending. 

2, Ae to the point relating to accomplices, the Judge should have advised the jury 
to q u i t  unk?a8 the accomplice was corroborated ; Regim v. Stubba (Dears. C. C. 855). 

Wightman J. With respect to the questions relative to the accomplice; even 
supposing that the witness here could be considered as an accomplice of t h e  defendant, 
I think tbe learned Judge’s direction a t  the trial was quite right. The law on this 
eubject is correctly laid down i n  Regktz v. Scubbs (Dears. C. C. 565),-it is not a rule 
of law tbat an accomplice must be corroborated in order to render a conviction valid ; 
but it is a rule of general and usual practice to advise juries not to convict on the 
evidance of an accomplice alone. The applicatioit of that rule, however, is a matter for 
the discretion of the Judge by whom the case is tried, and here he appears ta have 
drawn the attention of the jury to the point. Moreover I think there was corroborative 
evidence here, if corroboratiye evidence is requisite. It is not necessary that there 
should be corroborative evidence as ta the very fact ; i t  is enough that there be such 
as &all confirm the jury in the belief that the accomplice is speaking truth. 

The point 8s to the witness being etill liable to impeachment by the House of 
Cornmone seems to  have come on the Crown by surprise, and i t  raiaes a very ,serious 
qnaetion. We had therefore better adjourn the case, in order that the matter may be 
looked into and re-argued,-one course1 to be heard on ea& side. 

As tcr the first point, each case 
muse depeod on its own particular circumstances, and i t  is for the Judge at the trial 
to deal with each ; and I should say that here there was corroborative evidence, and 
that the Judge properly directed the attention of the jury ,to it. Ilegina v. Stubbs 
(Deare. C. C. 555) arose on a case reserved by the Judge for the Court of Criminal 
Appeal, whicb refused to interfere; but still, if  we see that there has been a mis- 
carriqe of justice, we may grant a new trial. Then it is said that these witnessea 
were rrot accampl~ees with the defendant j but I think they were to some extent, 

@all Crompton J. I am of the same opinion. 
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With recpect to the queetion relative to the effect of the pardon, I think, subject 
to the objeation tbat has been raised respecting the possibility of impeachment, that 
the prerent rule faile. Very few instances of questions as to the effect of pardons are 
to  befaund except in the State Trials; but the rule appears to be that a pardon 
removee tlbo privilege of a witness in not answering questions provided they are 
relevant to the issue. Two camx have been referred to, Rex v. ~~~~~ (7 How. St. 
Tr. 269, 39%) a d  Bm v. T h s  Earl o j   UT^ (8 How. St. Tr. 817), as authorities 
ta the contrary, but in both the adverse partywas attacking the character oft the 
witntbsee. That is bhe distinction between those cases and the present; t h s  witnbsses 
there were jurtified in refusing to answer what would disgrace them, but witrlessee are 
not j u ~ i f i e ~  in refusing to do so where the question is relevant to  the issue. 

Wightman J. I forgot that last point, but I quite agree in  what my brother 
Crompton h a a i d .  [a] Hill J. I am of the same opinion. In the application of the rule respecting 
acco~plices much depend8 on the nature of the crime and the extent of the complicity 
of the witnesser in it. If the crime is a very deep one, and the witness so far involved 
in i t  a% to render him apparently unworthy of credit, he ought to be corroborated. 
On the other hand, if the offence be a light one, as i n  Res v. &rgrave (5 C, & P. 170), 
which has been referred to, where the nature of the offence and extent of the com- 
plicity wwld net much shake his credit, it is otherwise. Now here I think there was 
oorraberatiae evidence of the accomplice, and that the Judge was right in the way in 
which he d l e d  th attention of the jury to it. 

Blsckbwn J. There are cases where the accomplice is completely in the nature of 
a Queen’s evidence ; and there the Judge is  not justified in neglectiug to caution the 
jury so strongly against his evidence, if unco~roborated, as almost to amount to a 
direotion to acquit. But this is not such a case, and I think the Judge a t  the trial 
was right ie the course he took. 

The Coart then directed that the remaining point should be argued in the next 
Term by one counsel on each side. This argument a c ~ ~ r ~ i n ~ l y  took place in Easter 
Term, 1861, on the 35th April; before Cockburn C.J., Crompton, Hill and Black- 
burn W. 

Cleasby, for the Crown. The remaining point for discussion in this case is, whether 
the poMibility of the witness, although pardoned by the Crown, being [323] impeached 
by t8e House of Commo~s  for bribery, affords an excuse for his refusing to answer 
questions tending to ahew his guilt of that bribery. This point is quite new, and one 
i n  which no authority is to be found, except the case of Regina v. Monro, referred to 
on t h e  last argument. [Cockburn C.J. That was a case of felony, not misdemeanor.] 
The law i s  laid down in 2 Tayl. Ev., 0 1308, 3d ad., that a witness is not compellable 
to answer ~ueBtion~ the answers to which would have a tendency to expose him to 
a criminal charge; and in 3 1312, i t  is stated tbat if the offence has been pardoned, 
the aitneae will be hound to answer. There passages, however, do not refer to the 
case of impeachment, which wae not preeent to the author’s mind. [Blackburn J. 
Tayh r ehs  to an American case, l lhe People v, ~~~~e~ (4 Wend. 229), where Marcy J. 
delivered the judgment of the Court, and, after a learned and elaborate argument, 
decided that the witness there was not obliged to answer. His conclusion is, p. 267, 
“1 think tbe Judge could not safely say that the privilege was claimed by the witness 
in thin case a8 a mere subterfuge to suppress the truth, and thereby aid the escape 
of the guiley.” That is the reaaon of the decision, and it is a very sensible rule to 

he possibility of impeachment by the House of Commons i s  so remote that the 
J u d g e a t  the trial ought not to take it into consideration, and great difficulties would 
arise in the administration of justice from his doing 80, An irnpeachmeut by the 
House of Commons is only resorted to for great and enormous offences, with which 
the ordinary tribunals &re uriable to deal; Com. Dig., Parliament, L. 28-40 j 4 B1. 
Corn. 259; 2 Inet. 50. I3241 Thus one of the articles of impeachment against the 
Earl of Stafford was endeavouring to stir up enmity and hostility between His 
Majesty’s subjects of E n g ~ 8 ~ d  and those of Scotland (3 How. St, Tr. 1382, 1386) ; 
snd one of thore against Warren Hastings was that he had, contrary to justice and 
honour, abatldoned a certain party. [Crompton J. Are you not confounding an 
impemchment with a bill of attainder1 The House of Commons were unable to 
impeach Bir John Fenwick of high treaeon because there was only one witneee 

80 $.I 
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against him, the other having been spirited away ; but they and the Lords gassed a 
bill of attainder to cut off his head on the evidence of one (b)].  There may be some 
difference between impeachment and hill of attainder. [Cockburn C.J. Suppose the 
Houre of Commone found that in some particular place there was such an incurable 
tendency to bribery that no hope of a conviction before an ordinary Court of justice 
cauld be had, however plain the proof, and therefore thought the better course would 
be to  impeach the parties before a tribunal where justice would he certain. Crompton J, 
If that would be unconstitutional, it was worse to  impeach a clergyman for preaching 
a high church sermon (c).] I n  any event the Judge is bound to consider whether the 
piarty is liable to be impeached in the ordinary course of thirigs, not in extraordinary 
cjrcumstance~. If, indeed, the House of Commons had passed a resolutiot~ declaring 
the witness, and those acting with him, guilty of bribery, and that they ought to be 
impeached; then he might be said to be in  some danger. But, so far ia that from 
being the ease here, 13261 that the House, inatsad of proceeding by impeachment, 
expressly directed this pro8eciition according to the ordinary law of the land. [Cromp- 
ton J. There is always the remote poesihility that there may be some in~orm~l i ty  in 
the pardon. Is a witness justified iu  refusing to answer on that account?] There in 
reality there is no pardon. 

As to the argument founded on the Act of Settlement, 1 2  & 13 W. 3, c. 2, a. 3 ; 
ths t  statute does not render a, pardon inoperati~e in the case of impeachment, but 
simply prevents ita being pleaded, so as to suppress public inqoiry into the case. In 
Vin. Abr., Prerogative (T. 2), pl. 33, i t  is laid down that the King cannot he divested 
of any of his prerogatives by general words in an Act of Parliament but that there 
must be plain and expresa words for that purpose. 

Edward James, contrlt. With respect to the last part of the argument of the Crown, 
the Act of Settlement introduced no new law, but was declaratory of the old. So far 
back as the time of Ed. 3, the prerogative of pardon in the Crown lay under limita- 
tion j Com. Dig., Pardon (B.) [Cockburn C.J. The majority of the Court are of 
opinion that the effect of the provision in the Act of Settlement which has been 
refened 80 is to  render a pardon wholly irioperative to prevent i~peachmeii t  hy the 
Houw of Commons, and thereby getting rid of the judgment of the  House of Lords ; 
for that purpose a subsequent pardon must be granted by the Crown. My brother 
Blackburn does not come to the same conclusion ; but he agrees with us that that 
ques~ion need not he considered now, for i t  is a matter of some doubt and d i ~ c u l t y ,  
and we think that a man ought not to  be put in peril by being com-[32~]-pelIed to 
answer a question when the propriety of that course depends on so doubtful a point, 
You may therefore leave the second part of the argument of the Crown. The question 
now is, not whether this man can be impeached, for he might be impeached for many 
things besides bpihery, but whether the posa~bility of the mat) being impeached for 
bribery will protect him against being compelled to answer this question, For this 
purpose we must judge from the course which Parliament haa pursued in like cases, 
and inquire, Is there, practically, any reason to anticipate such a danger to him?] 
To came, then, to that question. The reason why no authority exists upon it is chiefly 
owing to this, that grounds of cont6mpt cannot be inquired into by the Superior 
Courts. The question should be determined in the same way as if the facts here were 
etated in the return to an habeas corpus. I t  would he very dangerous to lay down 
as a proposition of law that  the probability or improbability of a man’s being 
proceeded against should he taken into consideration in determilling whether he should 
be compelled to answer a question the answer to which may criminate him. An accom- 
plice is not compellable to give evidence, if he refuses to chance the possibility of his 
being proceeded against afterwards : and a man will not be compelled to answer if he 
was author of a libel, even when his prosecution for i t  is highly improbable. So a man 
will not be compelled to say whether he has been guilty of blasphemy, although his 
prosecution for i t  under the 9 & 10 W. 3, c. 32, is in the higbest degree improbable. 
[Cromptori J. In our old law of evidence the most remote pecuniary interest disqualified 
a witnear; but that is to  be regretted. Blackburn J. Still the defendant’s qounsel 
has to shew that the 13271 remotest possibility of crimination will protect.] It is 
incorrect to say that a parliamerItary ~ ~ p ~ a c h m e n t  can only be for high crimes and 

(b) See his case, 13 How. St. Tr. 638. 
(c) See Dr. Sache?;erdl’s Cuse, 15 How. St. Tr, 1. 
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rnisdemeanors ; it must be for offences known to the law of the land ; Selden’a Judi- 
cature in Par l i a~en t ,  ch. 2, Hale’s Jurisdiction of the Lords’ Home, or Parliament, 
oh. 16. Although there is some diffmmce of opinion on the subject, it is in the breast 
of the witness himself to declare whether a question put to him will criminate him, 
provided that, in making that declaration, he acts bona fide, FGher v. Ronalds (12 C. B. 
762, 765) i s  an authority on the point. Maule J, there says : “The witness might 
be asked, ‘ Were you in London on such a day 1’ and, though apparently a very simple 
question, he might have good reason to object to answer it, knowing that, if he admitted 
that  he was in London on that day, his admission might complete a chain of evidence 
agaiaet him which would lead to his conviction.” [Blackburn J. In that case the 
queation was not decided : the Judges expreealy say that i t  was not necessary to do so.] 

At the 
trial of the defendant on an information by The Attorney General for bribery, 
a witnesa who was oalled to prove the fact of his having received a bribe from the 
defeedant, ohjeeted to give evidence on the ground that the effect of the evidenoe 
he was called upon to give would be t o  criminate himself. Thereupon the counael 
for the Crown handed a pardon under the Great Seal to the witness, who 
accepted it. The witness however still objecting to give evidence, and the learned 
Judge who presided at the trial eiitertaining doubts as to whether the witness could 
be properly eompelled to answer notwithstanding the pardon, an arrangement was 
came to between the counsel on both aides, with the sanction of the Judge, thati the 
wituese should be directed to answer, but that the opinion of this Court should be 
taken sa to whether the privilege of the witness remained n o t w i t h s ~ n d i n ~  the pardon ; 
the counael for the Crown undertaking, i n  the event of this Court holding the affirma- 
live, to enter a nolle prosequi if the defendant should be convicted. 

We think i t  necessary to protest against a repetition on any future occasion of 
a proceedin which we believe to be wholly unprecedented, it appearing to us incon- 
veuient a n f  u ~ b e c o ~ i n g  that  this  Court should be called upon to pronounce a judg- 
mend which i t  is without authority to enforce. It is perhaps to be regretted that 
a rule nisi should under such circumstances have been granted. Probably, had the 
rule nisi for a new trial been moved for on this ground alone, we should have refused 
the rule, but, the rule having been moved for on other groutids as well as on thia, 
it was perhaps somewhat improvide~itly allowed on this ground also. Now however, 
the matter having been discussed 011 a rule granted by us, we think i t  beat to pro- 
nounce our opinion on the point submitted to us; but we are anxious to  protect 
oursalvee against the present proceeding being drawn into precedent, or adopted on 
any future oocaeion. 

Upon the &at argument, we held that the pardon took away the privilege of the 
witness, so far as regarded any [329] risk of prosecution at  the suit of the Crown, 
but it was objected that a pardon was no protection against an impeachment by the 
Commons in Pkrliament, and on this point the case was argued before us in the last 
Term. 

The question on which our opinion is now required is whether the enactment of 
the 3d section of the Act of Settlement, 12 Rt 13 W. 3, c. 2, that “no  pardon under 
the  Great Seal of England be pleadable to an impeachment by the Commons in Parlia- 
ment,” i~ a su&ient reason for holding that the privilege of the witness still existed in 
this case, on the ground that the witness, though protected by the pardon against every 
other form of prosecution, might possibly be subject t o  parliamentary impeachment. 
I n  support of this proposition i t  was urged, 011 behalf of the defendant, that bribery 
a t  the election of members to serve ie  Parliament being a matter in  which the House 
of Commo~e would be likely to take a peculiar interest as immediately affecting its 
own-pridegee, it was not impoaeible that, if other remedies proved ineffectual, pro+ 
ceedings by impeachment might be resortsd to, It was also contended that a bare 
possibility of legal peril was sufficient to entitle a witness to protection : nay, further, 
that the witntlsr was the sole judge as to whether his evidence mould bring him into 
danger of &e law : and that the s t a t eme~t  of his belief to that eEect, i f  not manifestly 
made mala fide, should be received as conclusive. 

Upon 
a review of theee authorities, we are clearly of opinion that the view of the law pro- 

Cur. adv. vult. 
The judgnuerit of the Court was now delivered by 
Cockburn C.J. This case comes before us under peculiar Circumstances. 

With the latter of these propositions we are altogether unable to concur. 

-K. B. ~ - 2 4  
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-pounded by Lord Wensleydale, in Osbmn v. The ~n~~ Do& C ~ ~ a n ~  (10 Exch. 698, 
701), and acted upon by V. C. Stuart, in ~ ~ b ~ ~ ~ o ~  v. ~ d ~ n s  (3 Jur. N, S. 631), is 
the correct one ; and that, to en-[330]-title a party called as a witness to the privilege 
of silence, the Court must see, from the circumstances of the case and the nature of 
the evidwca which the witness is called to give, that  there is reasonable ground to 
~ ~ ~ ~ n d  danger to the witness from bis being compelled to answer. We indeed 
quite agree that, if the fact of the witness being in danger be once made to appear, 
great latitude should be allowed to him in judging for himself of the effect of any 
prdcular  question : there being no doubt, as observed by Alderson B., in Osbmn v. 
The Lmht  Bock C ~ p a n ~  (10 Exeh. 698, 701), that a question which might appear 
at fir& sight a very innocent one, might, by affording a link i n  a chain of evidence, 
become the means of bringing home an offence to the party answering. Subject to 
thia reaervation, rz Judge is in our opinion, bound to iusist on a witness answeritig 
unleas ha is satisfied that the answer will tend to place the witness in peril. 

Further than this, we are of opinion that the danger to be apprehended 
must be real and appreciable, with reference to the ordinary operation of law 
in the ordinary course of things-not a danger of an imaginary and unsubstantial 
character, having reference to some extraordinary and barely possible contingency, 
EO improbable that no reasonable man would suffer i t  to irifluence his cottduct. 
We think that a merely remote and naked possihilit~~, out of the ordinary course of 
the law and such as no reasonabte man would he affected by, should not be suffered 
to obstruct the administration of justice. The object of the law is to afford to a 
party, called upon to give evidence in  a proceeding inter alios, protectiori against 
being brought by means of his own evideuce within the perralties of the law. But 
i t  wwld be to convert a salutary protection into a meam of abuse if it E3311 were 
to be held that a mere imagiaary possibility of danger, however remote and improb- 
able, was sufficient to justify the withholding of evidence essential to the ends of 
justioe. 

Now, in the present case, 110 one seriously supposes that the witness runs the 
slightest risk of an  impeac~ment by the House of Commons. No instance of such 
B proceeding i n  the unhappily too numerous cases of brihery which have engaged 
the attenhion of t h o  House of Commons has ever occurred, or, so far as we are aware, 
has ever been thought of. To suppose that such a proceediiig would be applied to 
the cage of t b h  witness would be simply ridiculous ; more especially as the proceeding 
by information was undertaken by The Attorney General by the direation of the 
House i t d f ,  and it woiild therefore he contrary to all justice to treat the pardon 
provided, in the interest of the prosecution, to insure the evidence of the witness as 
a nullity, and to subject him to a proceeding by impeachment. 

It appears to us, therefore, that the witIiess in this caee was not, in a rational 
point of view, in any the slightest real dariger from the evidence he was called upon 
to give when protected by the pardon from all ordinary legal proceedings; and that 
i t  was therefore the duty of the presiding Judge to compel him to aiiswer, 

It follows that, in our opinion, the law officers of the Crown are not hound to  enter 
a nolle prosequi in favour of the defendant. 

Rule discharged accordingly. 

BzLLrx?aMxtf AND ANOTHER against CLARK. Tuesday, May 28th, 1861. 
--&fisjoirder of plaintiffs. Common Law Procedure Act, 1860 (23 & 24 Vict. 
c. I26), s. 19.-A declaration alleged that A., administrator of B. and C., sued D. 
for money payable by him to A. as administrator, and C. ; for money paid by 
C. & B. in his lifetime &c. ; arid for motley paid by A., administrator &c., and 
C. ; and for money lent by C. and B. in his lifetime ; and for money leut by A., 
~ m i n i s t r a t o r  &c., and C. ; and on accouuts stated hetween the defendant and A., 
administrator &c., and C. Held, 
-1. That the declaration was bad for misjoinder,-2. That the defect was not 
cured by The Common Law Procedure Act, 1860 (23 & 24 Vict. c. 126), 8. 19. 

T o  thrs declaration the defendant demurred. 

[E%, C. 4 L. T. 405; 9 W. R. 667. 
2 Q,  B. 424 ; [1894] A. C. 494.1 

The declaration alleged that Francis Field Bellingham, administrator of the goods 
chattels and credits of Thomas Belliugham, deceased, who died intestate, &a, aud 

Referred to, ~ a ~ n a ~  v. ~ ~ ~ & T t ~ L w a ~ t ~ ,  [1893] 


