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exist, that would justify us in interfering with a foreign Sovereign in our Courts.” 
And Lord Brougham said : “It mould have beeii necessary where two foreign princes 
came to the Courts of this courrtry respecting B matter transacted abroad, to have 
diaelose~ auch a case as would have shewn clearly that i t  was upon a private matter, 
and that they were acting as private individuals, so as to give t h e  Courts iri this 
couittry jurisdiction.” The process (ante, pp. 172, 3>, here is to attach “all” ‘‘ moneys, 
goods and effects” of the defetidant without reference to their being public or private. 
If the property to he hken was private, that distiiiction should have been pointed a t  
in [.2Qr5] all the proceeditigs. [Lord Camphell C.J. You say, assuming this to  he a 
private debt, the at~a~:hmeTit is such that public property niay be taken for that private 
debt.] To 
that laa  Lord Mansfield, iri Triquet v. Bath (3  Burr. 1478, 1480), refers the privilege 
of foreign ambassadors arid their servants against arrest j arid he riotices the incident 
of a statute, 7 Ann. c. 12, having been pdssed, in cotisequetice of the Czar’s ambassador 
being arrested. But iri that case, he adds, ‘I If proper applicatiorr had been irnmedi- 
ately made for his discharge from the arrest, the matter might atid doubtless would 
have heart set right. Instead of that, bait was put in, before ariy complaint was 
made.” Here, the errotieous course of putt jr1~ iii bail is declined, arid a ~ ~ l i c a t i o ~ i  is 
made directly to the Court. 

The power of Courts of Justice to enforce process against a foreign State or its 
debtor has boeti lately discussed in France. (Chambers cited a printed memorial 
addressed to the Court of Cassation, entitled “M$moire pur M. le Miiiistre des 
Finances d’Eapagne, reprdsetitant I’dtat Eapagnol, coritre Le Sieur Casaux, liquidateur. 
de la maison Lambkge et  Pujoi, de Bayotiiie :” Paris, 1846 ; in which some decisioris, 
stated to have taken place iii French Courts, are relied upon : and he read extracts 
froni Vatel’s Law of Natioris, b. 2, c. 3, sects. 35, 39, arid same work, Preliminaries, 
sects. 15, 16. [Lord Campbell C J. These are gerieral dicta, which catinot much affect 
the argument.]) 

That is so; and the proceeding, if upheld, violates the law of tiations. 

Cur. adv. vult. 

l196] I n  De Baber v. The Qiiee?~ of Pmtugnl Sir F, Thesiger, in  last term (April 
16th), obtai~ed 8 rulo calling on the Mayor arid A~dermeIi of the City of London, 
upon riotice of the rule, to be give11 to the registrar, or his deputy, of the h u r t  after 
mentioned, and on Maurice de Haber, upon notice, cPGc., to shew causa why a writ of 
prohibition should not iesue to  the court, &c. called thtl lord mayor’s court of London, 
to prohibit the said court, and also the said mayor and alclermeo, from holdiiig plea or 
further proceeding in the action eiitered in the said lord mayor’s court by the said 
M. de Haber against Her Most Faithful Majesty Doiia Maria da Gloria, Queen of 
Portugal, therein descrihe~ as “Her Most F a ~ t h f i ~ l  Majesty Doiia Maria da Gloria, 
Queen of Portugal, as reigning Sovereign arid supreme head of the nation of Portugal ;If 
and from further proceeding with t w o  foreign attachments issued out of the said court 
in the said action, and made iri the hands of Senhor Guilherne Candida Xavier de 
Brito arid Messrs. Wjlliam Miller Chriaty, George Holgate Forster, George Soholefield, 
William Shadholt, John Timothy Oxley and George Tayler, respectively ; and to 
reetrain M. de Haber from further proceeditig with the same or either of them. 

The rule wae obtained upon an a ~ d a v ~ t ,  in which it was deposed that, on 5th of 
3uly 1850, Maurice de Haber entered an action in the mayor’s court of London 
against Her Moat Faithful Majesty Doiia Maria da Gloria, Queen of Fortugal, snd 
isaued an attachment i n  the same court against the mooeys, &c. which were or should 
come iuto the hands of Senhor Guilherne Candida Xavier de Brito. The deponent 
stated that he had been [197] informed and believed “ tha t  the claim of the said 
Maurice de Haber against Her said Most Faithful Majesty (if ariy such he has) arises 
for money ~quivalerit iti sterling money to the sum of 12,1361., or thereabo~ts, which 
the said Maurice de Zfaber alleged that he had in the hands of one Fraticisco Ferreiri 
of Lisbon in the kingdom of Portugal, banker, a t  the period when Don Miguei was 
driven out of Portugal; and which was, by the said Francisco Ferreiri, paid over to 
the Government of Portugal under the decree of some Court in Portugal ; ” and that 
the cause of action (if any there be) arose in the kiugdom of Portugal, arid not withiri 
the City of Lorirlou.” On this attachment the garniahee obtained a verdict and 
judgment in the mayor’s court (see pp. 208,9, post). Oti 28th March, 1861, De Haber 
entered another action in the same court 8gaIflSt “ Her Most F ~ i t h ~ u I  ~ a j ~ s t y  Doiia 
Maria da Gloria, Queen of Portugal, as rsigtiing Sovereign, and as supreme bead of the 
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nation of Portugal 5’’ and, on the same day, issued an attachment in the same court 
againet the moneys, &e. which were or should come into the hands of De Brito, The 
a t t a c h ~ e n t  issued on an afKdavit, sworn by De Waber in the mayor$ court, wherein 
he deposed : “That Her Most Faithful Majesty Doiia Maria da Gloria, Queett of 
Portugal, as reigning Sovereign and as supreme head of the rration of Portugal, is justly 
and truly inde~ted  to him, this deponent, in the sum of 12,1361. for money had and 
received by Her said Majesty Doria Maria da GIoria, ~ u e e ~ i  of Por tu~al ,  for arid on 
behalf af the said nation of Portugal, for the use of this d~polient, 11981 and for 
money taken by Her said ~ a j e s t ~  DoGa Maria da Gloria, Qneen of Portugal, by and 
on behalf of the said nation of Portugal, from this deporient’s hanker ; with interest 
t hereon.” 

The notice of a t t a c h m e ~ ~ t { ~ ~ ~ ~  to De Brito referred to the action, describing the 
€Iefen~ant and her character as in the last mentioIled affidavit$ and attached all such 
~or ieys ,  &c., as the garnishee theit had, or which might thereafter come into his 
hands or custody, “of the said defendant, to ariewer the said ~i~airi t~ff in the plea 
aforesaid.” 

The  davit on which tbe present rule was obtained further stated that deponent 
had been informed atid believed that the la& tnerrtioiled claim of De Haber arose 
upon the same caiise of action as that in the first action ; and it repeated, as to this 
last setion, the facts already mentioned to have been deposed to as to the first. 

The a ~ d ~ v i t  also stated that another attachn~ent issued in each actioit agairist 
Christy, Forster, Scholefiefti, ~ h a d ~ o l t ,  Oxlsy and T:&yler, the trustees of the Londoti 
Joint Stoek Bank, as to which the circumstances did not differ from those of the 
a t ~ c h m e n t s  tirst nientioried, 

I n  answer, on the part of De Haber, an affidavit by the deputy registrar of the 
 ayo or's court was put in, which stated the custom of Lotidorr as to foreigti a t ~ c h m e ~ i t s .  
It stated,  further^ that the a ~ d a v i t  on which the ~ n a ~ o ~ ’ e  cotrrt granted the attachme~it 
“is not c o n s ~ ~ e r e ~  in the nsture of an affidavit to hold to bail, and is not tested by 
the rules applicable to such a ~ ( ~ a v ~ t s ,  brit is taken as a protection to the court and 
suitors, [199J thrtt no attach~erit :  should be made without any real debt existing 
~)etween the plaj~tiff and deferidaiit ; and that such a ~ d a v i t  forms iio part of the issue 
between the plaintiff a i d  garnishee.” dLThat, i f  upon such affidavit there should 
appear any patent defect in the s t a ~ ~ m e n t  or c ~ t ~ s i d e ~ ~ t i o t i  of the plaiirtiff’s debt, or 
such a debt as will not s ~ I s t ~ i i ~  any ~ttachmeri~,  the court will ~ ~ e r m i t  a motion to he 
made to dissolve the atta~hrnerit upon such groitnds : but such defect must appear 
U ~ O U  the face of such affidavit; and t,he practice had been not to  how any question 
~ ~ e c t ~ n g  merits to be entered into upon such sumniar.~ proceeding ; but that the said 
garIiishee may, a t  any time, mako an applicatiori to the court to r~jssolve an a t t a c ~ m e ~ ~ t  
on special grounds, That no plea upon the trial of an attachment can be entered on 
behalf of a defetidarit, because such defentlant is not in court and therefore cannot 
be a party to the issue; but, tinder the ~ar~iishee’s tisuai plea of nil habet, the court 
is accustomed to give great ~ a t i t ~ ~ d e  to ail defences: but that the garfiishee is not 
restricte(~ to such plea, hut: may plead any special matter.” 

In last Easter term (@)a, 
Borthwick, for De Haher, shewed cause. It is true that a foreign S ~ v ~ r e ~ g ~ ,  mecl 

i n  respect of transactions entered into exclusively i n  the character of Sovereign, cannot 
he compelled to appear in an English Court of Justice. But the privilege rimy be 
waived ; and it is waived if i t  i s  ant properly pleaded. That clearty a€~-[~~O]-€)ears 
from Lord LangrIate’s judgment i n  B&e of ~ ~ i ~ n s ~ ~ ~ f ~  v. I b  King oj ~ u ~ ~ ~ ~ ~ ( a ~ ~ .  
The case i s  s o ~ e w h a t  analogous to that of an action brought against the governor of 
a foreign ~ossession of the ~ r ~ ~ ~ i i  for an act doiic in  siteh foreign possession; the 
governor, if he iiisists iipori bis right to do the act ia his c h ~ r a ~ t e r  of ~ o v e r ~ ~ o r ,  must 
plead the matter specially; JIbs11/7a v. Fnbtigas(6). The Queen of Portugal, by not 

(a)’ 8et  out at Ietigth i n  the ~ i ~ d ~ ~ e t I t ,  post, p. 205. 
(afa May 10, 1851. Before Lord Campbe11 C.J., Patteeon, ~ ~ ~ ~ g h t t ~ ~ ~ n ,  and 

(a>3 6 Beav. 1, in the Rolls. S. C. irr Dotn. Proc., a ~ r ~ ~ ~ g  the above decree, 

(6) 1 Cowp. 261, 172, 3. See note to S. C. in 1 Smith’s Lead. Ca. 363, 368 b, c, 

_I _(I_x ”- ___ 

Erle Js. 

2 B, L. Ca. 1. 

(3d ed,). 
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pleading M the ~ u r i s ~ ~ i c t ~ o t i ,  has submitted to it, But, further, the present questhit 
is uot between the plaintiff and the Queen of Portugal, but between the plaintiff and 
the ~ & r ~ i s h e e ,  The d e f e ~ ~ ~ a i i t  cannot have a ~rohibitiori, for want of jurisdiction, 
before appearitig in the Itiferior Court; atid the gartiishee, to take advantage of the 
objectiorr, should plead i t  there; Cook v. Liceme (I Ld. R a p .  346), 6 EHC. Abr. 589, 
(7th ed.), tit. ~ ~ o b ~ ~ ~ t ~ o r ~  (R), The proh~bitjoi1 will then go, if the Inferior Court 
refuse the plea so as to shew uIie~uiyoca~ly an j~~te~i t ioi i  to exceed the jur~s~iction. 
If the garuishee had pleaded only itil habet, the lord atayor’s court would ui i~~iest~ot i -  
ably hsve had the right to try an issue ott that plea. He might have pleaded to the 
jurisdictiori ; for he can plead whatever the defendatit can ; Musters v. LeWis ( I  Ld. 
Raym. 56). Eveu if the Queea of th i s  realm had chosen, 11s she might, to SIX@ as 8x1 
i x ~ ~ ~ v i ~ ( ~ a 1  (sf, she must have atiswered to a bill of discovery touehh,a the matter Of  
the suit. Where an ~)~jectiorJ i s  taken to the j ~ ~ ~ ~ j s ~ ~ e t i o ~ i  E2OI.J of a County Court, 
the partg becomes eIititIed to the writ of ~~roh~bi t ion  by a ~ i p e a r i ~ ~ g  and ~ ~ e w i ~ i ~  t h e  
mitter before the Judge, who, i f  be then proceed, may be ~ ~ r o ~ i ~ ~ i t c d  ; ~ ~ $ ~ ~ ~ s ~  V. 
~ ? ~ ~ ~ ~ a ~ ~  (14 Q. B. 710). How C R ~  the plaintiff here kuow i u  what character the Queen 
of Portugal opposes the a t ~ ~ c h m e t i t ?  [Lord Canipbell C.J. Your atfidavit in the lord 
mayor’s court, upon which your attachment is foutrdetl, states that she is sued as 
reigning Eovert.@ of Portugd,] That is not properly before the court  ; rior is  the  
~ ~ ~ ~ v ~ t  really the f ~ ~ r ~ ~ a t ~ o r ~  of the at~achmeiit: it i s  nierely requitbed to protect the  
court below from acting on a €rivo~ous su~~es t io i i .  The fact of the oath need not 
be averred iri a plea of foreign attachrueut; Bmks  v. ~ S ~ ~ ~ ~ ) l .  There is a t  least 
enough doubt to iudwe the Court trot to prohibit without requiring a declaration in 
prohi bition. 

Sir F. Theeiger arid Bovill, for the Queen of Portugal, contrrt. This is a stronger 
Case thaa ~~~~~~~~~ v. &wen of Spain (ante, p. 171) ,  because i t  appears that here 
the origirial cause of action arose eritirely 111 P o r t u ~ a l  ; the money, in respect of which 
the ~ ~ a i t i t i ~  sues, xiever was in ~ t ~ g l a I i ~ ,  [Lord Camphe11 C.J. The fund a ~ ~ a ~ h e ~ ~  
would appear to  belong to the Queeu of Portngal i n  the same character as that in 
which she is a debtor, if a t  all.] Assuming, on the grounds 
utged in ~ ~ ~ s ~ u ~ ~ ~ ~  v. ~ ~ e e ~  of ~~i~~~ (aate, p. 171), tbat the action does not lie against 
the Queea of Portugal, it does appear that the lord mayor’s court has ex-[202].ceeded 
its ju~ i sd~ct io~ .  The object of tbe attachment i s  to cunrpel B party to appear in a cause 
which is %lot ~ ~ i t ~ ~ u  the c o ~ ~ e t e ~ i ~ e  of that court. It ia said that the ~ a ~ ~ ~ i s h e ~  ~ u ~ b t  to 
have pleaded to the jurisdjct~oii : but, even if that were so, the Court wit1 not, on &cco~~nt  
of his tiob having so pleaded, allow this action to go OD agairtst the Queen of Portngal, 
Atid, lurther, he was riot bound to plead to the jLI~~~dic t io~i  : as regards himseIf, tit6 
ody  q ~ e s t i o ~ ~  is whether he i s  ~ n ~ ~ b t e c ~  to t h e d e ~ e ~ i ~ a ~ i t  : be may be er~tiI*e~y i ~ r i o ~ ~ ~ i t  
of the tiature of the plairttiB’s claim oti the defendant, It may lie questionable whether 
the dictum iu khsters v. Lezuis ( I  Ld. Rnym, 569, he correct, that ~ ‘ ~ a r n j s h ~ e n t  cannot 
be, but where the ~ a r t i ~ s ~ e e  i s  liable to the action of the ~ ~ € e r i ~ ~ a I t t ;  for the gartiisbee 
RMY plead all thirrgs that the ~ ~ e f e t i ~ ~ ~ t I t  might hatve pleaded.” [Lord Campba~l C.J. 
Ic  is the dictum of no less :z Judge than I,oi.d Holt. W i ~ h ~ ~ a u  J. And it seem very 
~ e a s o ~ i ~ h l e .  Lord C a m ~ b e ~ ~  C.J. The ~ ~ r i ~ i s h e e  may in some wses kuow what the 
~ ~ a i n t i ~ ’ s  claim is. W i ~ h t ~ a n  3. It 18 said tbat the ~ a r ~ i i s h e e  may plead that he has 
rio ruoriey of defendant iri b a d ,  ‘(or other special matter ” (b)’.] supposing him to 
have that right, his a b s t ~ i r i i ~ ~ ~  from the exercise of i t  cwiinot oust the origirial debtor 
from the right 01 de~iying the jur~sdictioxi. Again, the Court, even on the sug~est jo~t  
of a stranger, will prohibit the Inferior C o w t  from e ~ c e e ~ ~ t ) g  ita jur~sdictioti ; Com. 
Dig. Prohibitiuu (E), 2 Inst. 607. It is true that, iri ordirinry casas, a party sued 
appears, before ap~lyiiig for a ~rohi&itjoiI ; Spiwks v, ,Wood (6 Mod. 146) : and a plea 
to the jurisdiction may be g e ~ i e r a ~ ~ ~  proper; ~~6~~~~~~ v. ~~~~~~~~~ (I Salk. 201): but an 
sp[203]-peamnce and plea would be absurd arid contradictory ia the present case, 
where the o~jection i s  that the d e ~ e i ~ d ~ i i t  cannot be called upon t o  appear at all, 10 
a plea to the juris~ictiot1, t h e  (~ef~xIdaIj~ must appear iii person; 6 Bae. Abr. 235 
(7th ed.), tit. Plelrs arid Pleadings (E), ‘2, ; now where the party is riot bound to appear, 
this Court will prohih~t the euforcitig process to compel appearance ; ~~~9~~~ v. E;vn.lls 

That i s  ~ i ~ ~ ~ l o ~ i ~ t e d ~ y  so. 

(e)  See 16 Vin. Ab. 536, tit. ~ r # r o g a t j ~ 0  of the King (Q, 4). 
( b p  Note to €la?inyton v. Macwi-ris, 5 Taunt, 234, 
(b)z Bohun’s Privilegia Lotidiiii, 256 (3d ed.). 

If. B. XLVL-~O” 
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CJ Ld. Raym. 1408). It i s  true that, by i~~st i tut ing proceediags in an English Court, 
~ h e Q u ~ e n  of Portugnf might make herself liable to answer a &,ill relating to thOS0 
p r o c e e d ~ n ~ ~  : even so, however, she would tiot be liable to answer another party it8 a 
diEererrt matter ; 2% Dzttl.~ of ~~~~~~~ v. I’fLt. ff&g of Bacnwer (6 Beav. 1, 38 ; 2 H. L. 
Ca. 1). But, in fact, she has rieve1‘ been a party to this proceeding a t  all. The privilege 
of a foreign Sovereign, like that of ambassadors, rests on the law of nations j stat. 7 Ann, 
C. 13, was only dec~arator~,  and was passed to conciliate the Czar ; ~ 7 ~ ~ ( ~ t  v. ~ u ~ ~ &  
(3 Burr. 1478, 1480). Suppose the Queen ~nstituted proceedings against the garnishee 
in Portugd for the debt : could he set up the English attachment as a defence? [Lord 
 ell C.J. That i s  a question which we cannot answer,] 

But, without 
prejudice to atiy poittt which has been argued in this case, I must express very great 
regret that the action should have been brought. I have 110 hesitation in sayitig that 
such actions do not lie ; and I am very sorry to find that this has been ~ e r s ~ s t e d  in. 
The only question is as to I2041 the proper mode of stopping it, whether by a plea in 
the Court below or by prohibitior~. 

Cur. adv. vult. 
Lord Campbell C.J., in this term (May 28th), delivered the judgment of the Court 

i n  both easee. 

Lord Campbelt C.J. We will take time to co~ieider our judgment. 

Be h?iuber agaillst The Queen 0s Pmdt6gd. 

We are of opinion that the rule for a prohihitiori in this case ought to  be made 
absolute. 

The pIa~ntiff bas c o m ~ e n c e ~  an action of debt in the court of the Lord %ayor of 
London against I‘ E e r  Most Faithful Majesty Do& Naria da Gloria, Queen of Portugal, 
as reigning Sovereig~~ and supreme head of the iiatioti of Portugat : ” and, by ati 
affidavit laid before us, it  appears that t h e  plaintiff’s alleged cause of action is in 
reapeat of a atlm of ~ o r t u ~ u e s e  money equ~vaient to 13,1361. ster~iIig, which he had 
in the hands of one Francisco Ferreiri of Lisbon, banker, a t  the period when Doo 
~ i g ~ e l ,  ~ r e t e n d i ~ ~ g  to the Crown of ~ o r ~ u ~ a l ,  was driven out of that count r~ ,  arid 
which waa by the said Frariciso Ferreiri paid over to tho Portuguese Government 
BOW represented by the Royal defendant. T h e  pIaietiff, having entered his plaint, 
proceede~ a c ~ o r d i ~ g  to the custom of foreigti at~dchment in the City of London, as 
if the defendant were subject to the jurisdiction of the lord mayor’s court atid the 
cauee of ~ ~ t i o n  had miserr within that ~ u r ~ ~ ( ~ ~ c t ~ o n  ; arid he sued out a summoiie for 
the defendant to appear and answer the plaintiff in the plea aforesaid. A return 
being made by the serjeatit a t  mace, that the said defendant had trothing withiri the 
said city or liberties thereof, whereby 12051 she can be summoned, nor was to be found 
within the same (G), the plaiutiff swore ail affidavit, in which he stated that the defen- 
dant, “as reigning Sover%ign and as supreme head of the r ~ ~ ~ t ~ o n  of  ort tug^!, is justly 
atid truly indebted to him” ‘I in  the sum of 12,1361., for motsey had and received by 
Her maid Majesty, Dofia Maria da Gloria, Queers of Portugal, for and 011 behalf of the 
said nation of Portugal, for the use of this deponeut, arid for moriey taken by Her said 
~ a j e s t y  Doiia Maria da Cloria, Queer1 of Fortugal, by and on behalf of the said 
nation of Portugal, from the deponent’s banker, with interest thereott.” 

The ~ e € e i ~ d a n t  being ao’femrdy called, arid not appearitig before the lord mayor, 
the plairitiff alleged, by his attorney, that Serihor ~uiIherrie Candida Xavier de Brito, 
of the City of London, the garnishee, had motley, goods and effects of the  defendant 
i n  his hands, arid prayed process according to the said custom to attmh the said 
defend~r~t  by the said money, goods and egects in the hands of the garnishee as afore- 
said, so that the deferidant may a p ~ e a r  in the lord mayor’s court to answer the 
plaintiff it1 the plea aforesaid. Thereupon the Judge presiding in the Court awarded 
an a t t a c ~ ~ e n t  against the defendatit as prayed, directed to the serjeant a t  mace, which 
that offieer ~mme~ia te ly  executed, leaving with the ~ a r n i s ~ e e  a notice in the terms 
following. 

(a) The proce0d~ng~ in the lord mayor’s court (except the affidavits of debt in  the 
two suite, arid the notices of attachment in the last) were iiot expressly deposed to : 
but it waa as~umed in the a~gument that the re~uIar  coarse of foreiga a t t a c ~ ~ e I i t  had 
been pursued. 
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“Senhor Guilher~~e ~ a t ~ d ~ ~ a  Xavier de Brito. L‘B8th March, 1851. 
f906J “Take notice that, by virtue of an actiori e ~ t ~ r ~ d  in the lord mayor’s court, 

Loiidoo,~ against Her Most Faithful Majesty Dofia Maria da Gloria, Queen of Portugal. 
as reigning S o v e r e i ~ ~ ~  and as supreme head of the nation of Portugal, defend~nt, a t  
the suit of ~ a ~ r i c e  de Haber, plainti~* in a plea of a debt upon demand of 2 ~ , 0 ~ ~ 1 , ~  1 do 
attach all such moneys, goods and effects as you now have, or which hereafter shall 
come into your hands or c ~ s ~ o d y ,  of the said ~ e € ~ n ~ a ~ ~ t ,  to answer the said ~ ~ a ~ ~ t i ~  iu 
the plea aforesaid : arid that you are not to part with such moneys, goods or effects 
without licence of the said Court. 

“Q. T. R. REYNAI,, Plaintiffs Attorney, Lord 
Mayor’s Court Office, Old Jewry. 

“5. Z. GORE, Serjeant a t  Mace.” 

On the ae~orid day of Easter term this rule for a prohjbitioti was applied for atid 
obtained on behalf of the Queen of Portugal. 

Cause being sbewri against this rule and a similar rule in a similar action b r o u ~ h t  
against Her Most Faithful Majesty the Queen of Spain, various questions respecting 
foreign a ~ a ~ h ~ e ~ ~ t  were discussed~ which we do not feel it ~ecessary to dettgrmirie, as 
we think thaL, upon simple and clear grounds, there has been an excess of juris~iction 
by the cmr t  of tha Lord Mayor of London, against which we are bound to grant 
a prohibition a t  the prayer of the de€en~ant. 

In the first place, i t  is quite certain, upoti general p r i i~c~~ les ,  and upon the a ~ t h ~ r i t y  
of the ease of The [%7] ~~1~~ af ~ r i t ~ ~ ~ ~  v. The King of ~~~~0~~~ ([E), recently decided 
ia the House of Lords, that an action cannot be maintained in any English Court against 
a fore ig~  ~ t e n ~ t e ,  for anything done or o ~ i t t e d  to be done by him in his public 
c ~ ~ a c i t ~  8s ~8~resantat jve of the n a t ~ o ~  of which he is the head ; aid that no ~ ~ i ~ ~ ~ ~ h  
~ a u r ~  has j ~ ~ i ~ d i e j ~ 5 ~  to 0 ~ ~ t 8 r t a j ~  any ~ o ~ ~ l ~ i n t ~  a ~ ~ ~ n s t  him in that capacity, 
IlaClreas for such ~ o ~ ~ l a ~ ~ t s  affect in^ a British sub je~ t  is ouly to be o b t a i i ~ ~  by the 
Iltwa and t r ~ b ~ n a ~ s  of the country which the foreiga ~otenta te  rules, or by the repre- 
sentations, r e r n ~ ~ ~ ~ t I . ~ n c e ~  or acts of the Erritish Government. To eite R. foreign 
potentate in a municipal court, for any complaint against him in his pnblic capacity, 
i s  contrary to the law of nations, and an insult which he is entitled to resent, 

The 5 t a t ~ ~ t e  7 Ann, c. 12, passed on the arrest of the ~ u s s ~ a n  A~bassac~or,  to 
appease $he Char, has always been said to be merely declaratory of the law of ~iations, 
recognised and enforced by our roitnicipsl Jaw; and i t  provides (sect. 3) that all 
ptwess, w~ereby  the parson of any ambassador, or of his domestic servant, may be 
arrested, on his goods d~strajned or aeized, shall be utterly n d l  and void. On the 
occasion of the outrage which gave rise to the statute, Lord Holt was present as a 
Privy ~ ~ ~ f l e i ~ ~ o r  to rzdvise the ~ ~ ~ e r ~ ~ m e n t  as to the fit steps to be taken ; and, with 
his s ~ ~ c ~ ~ o n ,  ~ e ~ e r ~ t 0 e n  persons, who had been concerned in arrestiag the a ~ b a s s a ~ o ~ ~  
were c o ~ ~ i t t e d  to prison thrtt they might be p r o s e ~ u t e ~  by i r ~ f o r ~ a t j o ~ i  at the suit of 
the ~ t t o r ~ e ~  General. Can we doubt that, in the [208] opinion of that great JuiJge, 
the Sovereign himself would have treeii c o n s ~ d e ~ e ~  entitled ta the 8211118 ~ r ~ ~ e c t i ~ r J ,  
i ~ ~ u n i t ~  arid privilege as the mirihter who represents him 1 

On a plaint 
being entered in his court against ‘I Doiin Maria da Gloria, as reigning Sovereign arid 
supreme head of tha ~ i a t ~ ~ ~  of ~ o r t ~ ~ ~ ~ , ’ ’  for what she bad done “for and or1 b e k a ~ ~  of 
the said tmion,” he summotis her to appear before him ; and, she being solemnly 
called and making default, he, with full ~ r J o w l ~ d ~ e  tbat she was so sued, issue$ an 
a t ~ c h ~ % i i t  against her for this default, to compel her to appear. Under this attach- 
ment, all her money, goads arid effeets within the City and liberties of London are 
ordered to  be seized ; if she does riot obey the  anda ate within a year and a day, these 
funds are to be confiscated or applied to the s a t ~ ~ f a c t i o ~  of tho plaintiff’s  ema and, 
without any proof of its being justly due ; arid she can only get rid of the a t ~ ~ e b ~ e ~ t  
by giving bail, to pay the sum which the p~~ in t i f f  may recover, or to render b e ~ ~ e ~ f  
to prison that she may be c o n ~ m i t t e ~  to the Poultry or Giltspur Street compter. The 
a ~ t a c h ~ ~ n t  appties, riot only to alt the moneys, goods arid eho t s  of the Queen of 
Portugal then in the hands of the ~ a r n i s ~ e e ,  but to all that shaff tbe~ea€ter come into 

Let us see then what has been done by the Lord Mayor of London. 

_- - 
(a) 2 B. L, Oa, 1, a ~ r r n i ~ ~  the decree of the Master of the Rolls in 8. C. 6 Beav, 1. 
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his hartds. The process is stu~iously framed to be a p p l ~ c a ~ ~ e  to pro~er ty  of the Queeri 
as I‘ supreme head of” the Portuguese natioa. Et appears from the a ~ a ~ ~ v j t  that t h e  
p l ~ ~ n t j ~ ~ a d  entered a former plaint against the Queen of Portugal, which, he suggested, 
was against her in her individual capacity ; that, upon an attachment, the garuishee 
pleaded uil habet; arid that upoti this issue the 12091 jury found a verdict for the 
garnishee, because all the funds in the hands of the garnishee were proved to belotrg 
to the defendant in her public capacity as Sovereign of the dominions whicb she 
governs, Were the ~efe t ida€~t  now to plead nil habet, the verdict must be agaitrstr 
him; for the funds which he holds belorjg to the defei~dant in the c a p ~ c ~ t y  in  whicb 
she is sued, While this attachmerit starlde, should any mottep raiaed by loan, or any 
rnunitioris of war? purchased for the use of the Portuguese Government, be found 
within the City of London or the liberties thereof, they are all liable to be seized for 
the benefit of the p ~ a i n t i ~ .  

It may be right that we should mention two authorities which we have met with 
in our rese~rches upon this subject, aIthough they were tiot referred to io the ~ r g u ~ e I i t ,  
as they seem a t  variatice with the opi~iior1 we have formed. ~ y I i k e r s h o e ~ ,  h bis 
t r e a t i ~  Re  Foro Legatoru~,  ch, iv.(a), discu~sirig the question whether the goods nf 
a sovereign prhce iti a foreign State are liable to be  judicial^^ arrested or attached, 
says : In caus& civili CUM id inter pr i~atos  obtirie~t, Libicunque arresta f ~ e ~ u e I i t ~ n t ~ i r ,  
ego nullua animadverto, cur non idem obtinere oporteat quod ad bona e ~ t ~ r t i o r i ~ m  
Principum. Si ab arrest0 Principis temperemus ob sanetitatem peraotia, quis bona 
Principis ixk alieno imperio s q u a  ~ a r ~ c t ~  esse ciixerit ? usu ~ e r ~ t ~ u r n  iI~valuit, u t  botra, 
q u s  ~r inceps  in alterius ditiorie sibi c o ~ p ~ ~ ~ y i t ,  sive h ~ r e d i t a t ~ s ,  vel quo alio titulo 
acquisivit, perinde habearitur, ac houa privatorurn, riea mitihs, quam hac, eubjiciaritur 
oneribus et  tributis.” But this author, who is well knovrt to have an aritipatby to 
crowned heads arrd to ~ o n a r c h i c a ~  g o v e r i i ~ e n t ~  ~ d ~ i t s  that other jurists differ from 
E2101 him; and be goes on to cite a decision in his own c o ~ ~ n t r y  which c o m ~ ~ e t e l y  
overturns his doctrine. “ In the year 1608, certaiti private creditors of the King of 
Spain arrested three ships of war of that k ~ ~ ~ g d o n i ,  which had eittered the port of 
~lushing ,  that the pursizers might thus ob~aiti satjsfa~tior~ for their debt, the King of 
Spaill being cited to appear a t  a certain day before the Judges of the Court of Flushing : 
bat, upou the re~oi i s t r~ t ice  of the Spasiish Ambassad~r, the S t a t ~ s  Gerreral, by :t 
decree of 12th December 1668, ordered the au~horities of the province of Zea~and to 
liberate the SpaIIish ships of war, atrd to allow them freely to depart, at  the same 
time directirig a representation to  be made to the Spauish Governmerit to do justice 
to  t h e  Dutch citizens, lest i t  should be tiecessa~y to resort to reprisa~s.” Aid there 
can be no doubt that, accordirig to the law of nations, reprisals would be the ~ p p r ~ ~ r i a ~ ~  
remedy, not a judicial citation before a mutiicipal court, to be enforced by seizure ( I €  

national ~ r o p e r t ~ .  
I r k  Selden’a Table Talk ~Sirigei,’s a ~ ~ t i o n ,  p. 108 (tit. Law, 3 3)), there ara tbt? 

f o l l o ~ i ~ ~ ~  words, suppose~j to be spoken by that profounri lawyer hiruseE. 
4‘ The King of Spain was outlawed in Westminster Hall, I beirig of counsel ;cgainst 

him. A merchaut had reco~ered costs ag~i i~st  him in a suit, which because he could 
not get, we advised to have him outlawed for not appearing, and so he was. As soon 
as Condomar heard that he presently sent t h e  money, by rewon, if his master b:td 
been outlawed, he could trot have the betiefit of the law, which would have Leerr very 
pre~udjc~al, there being then  any suits ~ e ~ ~ n d i r i g  betwixt the King of Spain, and 
our ~ r i g ~ i s h  merch~rits.~i 

[211] The fact here stated seems to have been credited by Lord Chancoilor 
Thurlow, who, in Nubob of the ~~~~~u~~~ v. Bust I d i a  ~ o r n ~ ~ i ~ ~  (1 Ves. juri. 371, 3S6, 
note (6411, “~bserved, that the King of Spain had been once outlttwed by Seldeti’e 
advice to prevent him from takirrg advaritage of his Suit.’’ But he adds : ‘( The outlawry 
was bad enough.” Others have doubted  hethe her the ICirtg of Spain ever was ~ u t l ~ w ~ ~  
in the ~ a n n e r  supposed. Legge, in his Law of outlawry (London, Z77Y), p. 12, alfuditig 
$0 it, says : This was a very strange ease, if for costs o d y ,  as i t  does not 8eem to be 
warrantable by law.” 

Suoh an extract from an amusing book of anecdotes canriot be considered arip 
&uthor j t~  for the position that a sovereign prince may be sued as such in our municipal 
Courts, and that property b e l o n ~ ~ t ~ g  to him in his public capacity may be seized to 

(a) Opera, vol. 2, p. 151. Leyderr, 1167, fol. 
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compel an appearance. The statement is in no way authenticated by Selden himself, 
and is merely a loose report of what is supposed to bave fatlen from him in convereation. 
It cannot be accurate ; as the outlawry is first supposed to have heart for tioti-p8ymefft 
of costs, and, secondly, for not appearing: and, according to the usual practice, it 
could not have been in We6tm~nster Hall. We have caused search to be made for the 
record; but it is not forthcoming. There may de facto be judgment of outlawry 
against any sovereign prince who does not appesr after being proclaimed the requisite 
number of times at the County Court or Court of Hustings, uo inquiry being m d e  
whether the defendant be an alien or a natura1 born Englishman, an emperor or a 
peasant : but this proceeding i s  clearly irregular ; and all concerned in it 12123 would 
be liable to punishment. Till stat. 2 & 3 W. 4, e. 39 (sect, a>, there could have been 
no outlawry except upon a capias, which could not be lawfully sued out against a 
peer or  ember of the House of C o ~ m o n s ,  much less against a aovereign prince. 
After outlawry, the outlaw is to be seized wherever he can be found, and imprisoned 
i n  salvs e t  arcth custodil; all his personal property is forfeited to the Queen of 
England; and she is entitled to the profits of atl his lands. Such a proceeding i s  
manifestly in~ppl ica~le  to R foreign ~oyerejgri, who must be supposed to be in his own 
dominions, and, if he were in England, could not be so sued without a breach of the 
law of nations and of our municipal law. The suits alleged to have beau pending 
between the King of Spain and the English mercharits~ if there were any, were probab~y 
actions brought by him on bills of exchange, or arising out of some of the commereial 
transtactisns in which His Majesty was then engaged. For euch matters a foreign 
Sovereign might and rimy still sue in our Courts of Justice : but no authority can be 
found for his being sued here as a Sovereign, 

Prince Frederick,” before Lord Stowell as Judge of the 
Admiralty, the same view of the subject was taken by tbet  greatest of jurists, although, 
from a c ~ ~ p ~ m ~ ~ ,  no formal judgment was proi~outiced. There a Duteh ship of war 
hart been saved from shipwreck by English sailors, who l i b e l ~ e ~ ~  her for the salvage. 
Ohjection being made that the Court had no jorisdiction, a distinction was attempted, 
that the ~alvora were not suing the Kitig of &he Netherlands, and that, being in posses- 
sion of, and having a E2131 lien upon, a ship which they had saved, the proceed~ng 
Blight be considered in  rem. But Lord Stowell saw such ~ n s u p e r ~ b ~ e  t.li%oulties in 
judicially aeseseritig the amourit of salvage, the payment of which was to be enforced 
by sale, that he caused a represerttation to be made on the subject to the Dutch Gnvern- 
ruetit, who very honourably consented to his disposing of the matter as an arbitrator. 
The cme of the “Prince Frederick ” is not in print ; but we had an account of i t  from 
thtr Quem’i advocate. 

~ o t w i t h s t a ~ d i n g  the djctum of Byit~ersh~ek,  and the outlawry of the Kiug of 
Spain, supposed to be related by Seiden, we ctlnnot doubt that the awarding of the 
attachment in Che present case by the lord mayor’s court was an excess of jurisdiction, 
oti the grourtd that the defer i~~i i t  is sued as a foreign ~ o t e i i t a t ~ .  

Therefore, the circu~static6 that the cause of action, if there were any, arose out 
of the jurisdiction of the lord mayor’s court, need not be relied upon, Nevertheless, 
after the etrong assertions at the Bar that this is immaterial where the defendant does 
not appmr, we think it right to say that, having examined the affthor,jties} we enter- 
tain no doubt that the procees of foreign attachmerit caii only be duly resorted to where 
the cause of action arose within the j~iris(~ictioti of the Court from which i t  issues. 
The ~ a r n i ~ h e e  is safe by paying under the judgment of the Court : but the objection 
that the cause of action did not arise within the jurisdictiort of the Court, if properly 
taketr, muet prevail. No agreement of counsel to abstain froni making the objection 
can alter the law of the land. which says that an Inferior Court can only hold plea 
where the cause of actiorr. 12141 arises within the local limits tc t  which its jurisdiction 
bp charter or ciistom is confined. 

We bave now to corisider whether we can grant the prohibition on the applicatiori 
of the Qiieeii of Portugal before she appears in the lord mayor’s court. The plaintiff’s 
counsel argue that;, before she can be heard, she must appear arid put in bail, in the 
aiternative, to pay or to render. It would be very much to be lamented if, before 
doing justice to her, we were obliged to impose a conditiot~ upon her which would be 
a further i n ~ i g n i t y ~  and a further violation of the law of nations. If the rule were that 
the application for a prohibitiori can only be by the defendant after appearance, we 
should have had little scruple in making this an exception to the rule. But we find 

In the case of the 
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i t  Iaid down in books of the highest anthority that, where the Court to which the 
prohibitioti is to go has no jurisdjction, a prohibition may be granted upon the request 
of a stranger, aft well as of the defendant himself; 2 Inst. 607, Com. Dig. Prohibition 
(E). The reason is that, where an Inferior Court exceeds its jurisdiction, it is charge- 
able with a contempt of the Crown as well as a grievance to the party ; Ede v. Jacksm 
(Fort. 345). there for^ this Court, vested with the power of ~ r e ~ ~ e I i t i n g  all Inferior 
Courts from exceeding their jurisdiction to the prejudice of the Queen or her subjects, 
is bound to interfere when duly informed of such an excess of ju~isdictioIi, What has 
been doue in this case by the lord mayor’s court must be considered as peculiarly in 
contempt of the Crown, it being an insult to an independent Sovereign, giviiig that 
Sovereign just cause of complaint to the British Government, and having a [216] 
tendency to bring about a inisunderstanding between our own Gracious Sovereign aiid 
her ally the Queett of Portugal, 

Therefore, upon the information and complaint of the Queen of Portugal, either as 
the party grieved, or as a stranger, we think we are bound to correct the excess of 
jurisdi~tioti brought to our notice, arid to prohibit the lord mayor’s court from pro- 
ceeding further i n  this suit. 

Rule absolute (a). 

This caae nearly resembles that in which we have just given judgment, but differs 
from i t  in two particulars. 1. Here the  plaintiff’s affidavit does not expressly state 
that the action is b r o u ~ h t  against the defendant as re i~ning  Sovereigti and supreme 
head of the Spanish nation : arid, 2. The party applying is the garnishee, after pleaditig 
nil habet. 

The effect of the first difference is entirely done away with by the disclosure the 
plaintiff makes in the affidavit of his supposed cause of action, which is on a written 
instrument commonly called a Spatiish Goverriment bond in the farm of a debenture 
entitled ‘‘ Public Debt of Spain,” signed by an officer of the Government of Spain as 
contractor, aid p u r ~ o r t i n ~  to have been issued under a decree of the Cortes s~rictiotied 
by the Regent of Spain in the name of her daughter, the preserit Queen, then a minor. 
It is quite clear that no one could pretend upon such an instrument to bring an [216] 
action against the Quem of Spain as a private individual, supposing that she could be 
sued in the lord mayor’s court far a debt coritracted by her in London in her private 
capacity, she having by tbe constitutiorial laws of Spain private property which would 
be answerable for such a debt. 

There is here the~efore an equal want of jurisdictioti in the lord mayor’s court 
to entertain the suit or to summon the defendant. hievertheiess, the lord mayor did 
entertain the suit, summoned the defendant, and, upon her making default i n  appearirig 
before him, with full knowledge of the alloged cause of action, awarded an attachment 
against her, under which money due to her iri her public capacity as Sovereign of Spain 
was liable to be seized. 

There is in this case, therefore, the same palpable excess of jurisdiction pointed 
out in  the case of the Queeu of Portugal. We have oitly to consider whether there 
i s  before us a proper party to  pray for a prohibition. The Queen of Spain does tiot 
make the complaint ; arid it is only made by the garnishee, after pleading nil habet. 
The plaintiffs counsel argue that the garriishee could only plead nil habet ; that, if  the 
Queen of Spain has any privilege against being sued in the Courts of this country, she 
onIy can take advarrtage of i t ;  that she ought to have appeared and pleaded to the 
jurisdiction ; that by her IiorI-appearance she must be considered as having waived 
her privilege; that there has beeii no excess of ju~isdiction a t  any rate a8 far as the 
garnishee is concerned ; that i t  must be presumed that the lord mayor’s court will c l 0  
its duty;  and that, if it decide improperly, t h e  remedy is a writ of error by which the 
record may finally be brought into this Court. But we [217] are clearly of opinion 
that in a case of this sort, if the garnishee conies in time, he may be heard it1 this 
Court and a prohibition may be granted at his instance. Rere there neither was nor 
could be any personal summotm ; the defendant could not be required to appear with- 
out a breach of the law of natioiIs : the plea to the jurisdictiori could only have heen 
pleaded by her in her proper person ; the garnisbee has an interest in setting aaide an 

~u~~~~~~ against Th,e @teen of Spa i~ .  

(U) See Westoby v. Day, 2 E. I% B. 605, 


