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Chaptar 1

INTRODUCTION

“"he possession of an uninterrupted territory is
one of tha principsl requisites for the smooth functioning
of 8 political entity."q Geopgrephicel cohesivaness is one
of the underlying sssumptions of the modern state systenm.
Whenever there is discontinuity in territory there is ceuse
for concern, For the lsck of geographic unity tends to in-
treess the variety of socisl groups snd physiesl environments,
adds to the difficulties of tresvel and communicetions snd
increpses the length of the boundery to be gusrded. At the
same time, it poses sevare sdministrative, politicsel and

legal prﬂblems.E

The prohlems rsisad'by taerritoriasl fregmentstion are
nowhere more scute than in instences whare a portion of ona
gtate, completely surrcounded by esnother, is found bteo exist,
For the exclsve or enclsve -- depending upon ona'a point of
view -- disturbs the internsl functioning of the surrounding
¢country by, as it were, puncturing a hole in its territory sand

crovtes difficulties 58 well for the edministering state,

qG.w.S. Robineon, "Wast Berlin: The Geography of en
Execlave,” Gooprsphicsl Review, Yol. 43 {Octobar, 1953), p.
Sho,

EHorman J. Pounds, Politicel Geography {(Naw York:
McGraw-Hill, 1963), p. 46, It must be pointed out, howaver
that geographicsel coharence sometimes incresses hataroganalty
{a.g. where ethnic groups are mixed or in pockets),.



Although the existence of execlaves and enclavas
is 1little known, they are not uncommon phenomena, In feet,
thera are elmost twice the numboer of exclaves {(enclaves)
in the world &s stetes. More than three-fourths sre located
in 8 small corner of Asia; only forty-cna exist in Europe,
and sll of these ere situsted in the western psrt. Cne be-
longs to Spein and lies in the eastern Pyrenees of Franca,
Two sra localed in tie north end sgsouth of Switzerland and
are attached to West Germany and Itely respectively. Finslly,
there is the conglomeraticn of thirty-eight Beligien snd Dutch
outliers sround Bearle in the province of Horth Brebent in the

Netherlands.

For the most part, these extrsordinary territories
ara rether smell, snd they do not heve lerge populstions.
They consist largely of single villeges snd adjecent lands,
farm areas and tiny gerden plots. All ere situsted relatively

nasr to the "motherlsnd."

It is recognized that the very diminutivenass of
these disconnected sreas and their lack of strategic sipgnif-
icance limits their military and pelitical velus. Nevertheless,
they do point up the problema of territorial fragmentation
and the importence of territeriasl continmity. Moreover, the
way in which stetes treat them has important implicationa

for those acholars who debate whether or not the “"territorial-



ity" of the nstion-stete is bound to vanish.?
FHE PROBLEM

Esgentially, the exclave problem msy be summsrizad
in the folleowing wayr 1he presence of part of one state
in the territory cof snother gives rise to two oppoging
tendencies. On the one hand, the encleving country sttempts
to include the cutlier within its sconomic end civil sdmin-
istration. On the other hand, the parent atate tries to
maintain normal communications with the exclave and sdmin-
ister it in the same way it does othar contiguous portions
of its territory. This struggle for contrel over the out-
lier, snd the give and take involved as the two sldes seek

a modus vivendi is the subject of this reseerch sflort.

Purnose of This Inguiry

The general purpose of this inquiry is to shed
l1ight on axclaves {(enclaves) as a special cless of phenomena
in internationsl relations. At the moment our knowledge of
these unususl territories is very scanty. Despite the larga

nunber of these internationsl curiosities, thay have more

31n 1957, Professor John H. Herz publighed sn impor-
tont srticle entitled the "Rige and Demise of the Territorial
State," which appeered in Jorld Politics. Generally, it fore-
cast that modern technology would leed Lo the demlise of the
netion~state as sn internationsl sctor. As & result of devalop~
ments in the 19605, however, he reconsidercd this position.
And in 1968 he publishad s cogent estimate of the viability of
the nation-state as. an actor in sn article entitled "T'he Terri-~
torial State Revisited: Raflections on the Future of the Nation-
State," which eppesred in Polity, Vol. I (I"all, 1968), pp. 12=34.




often stirred the imagination of trsavellsrs and geogre-
phers than thet of serious students of inbternational
rolstions. This resesrch effort strives to redress the
palance end give these enomslous politicsl aress soma

of the attention they degerve.

. It is not the purpose of this study o Hry to
congtruet a general thoory of internationsl exclaves,
elthough we moy well draw together & numbar ¢of general
implications for states, which might possibly form the
bagic fremework of a rudimentery thaeory of exclaves end
encleves in international raletions. Too often in the
past students of intarnstional politics snd forseign policy
heve tried %o create impreasive general theories on the
basgis of little or highly infleted dsta. As & conseguence,
these theorises ware often misleading as to the true natura
of plenomensa or utterly useless. On the basis of empirical
rasesrch conducted solely in the West Europesn araa, this
writer would not want to presume to be sble to waave s
valid genersl theory. Arl he cen hops to sccomplish is to

lay the foundation for subseguent steps in that direction,

Hypothases to be Tested

With these aims in mind, we are now ready to turn
our pttention to certein hypothegeawhich have been formue

lated. But before wa go into them in detsil it would be well o



digpell once snd for all sny mystery ettechad to the term

"hypothesis.™

Admittedly, tha word is formidsble, but the thing
to which it pertains is one of the ceomimonast in life. As one
authority hss pointed out: "Every Lime the mind perceilvaes s

relstionship between two things it crestes = h;,rpnthesis."4

Essantialiy, 8 hypothesis representg one of tha
most irrepressible esetivities of the mind: the hsabit of
Jjumping to conclusions., It is "a kind of educated guess with-
out looking into the cards."s Whether & resesrcher likes it

‘or nov, asnytime he expmines 8 set of data he will inevitably
proceeed to arrenge it into a pattern, This pattern may then

be igolsted from the data and given as & conclusica.

The important point to remegmber here is thet the
formulation of hypotheses is one of the first and most basic
steps in resgesrch, Consaguently, they are to be seized when
they sppesr snd sorted cout in a clear and streightforward
menner, After this is done, they represent nothing more than

a rouvgh outling,

4Sherman Kent, Writing History (New York: Appleton
Century Crofts, 1967), p. %D.

5than Geltung, Theory and Methods of Social Research
(Oslo, Norway: Universitetsforlaget, 1967}, p. 329.




The objection mey bs raised thet the essence of
acientific objectivity is scrupulously to observe and
énalyze 8 given phenomsenon only &s it . ig presented ta the
obgerver/analyst and not "to take sidesd This srgument is
bast summed up in the statement that facts "tell their own
atory."ﬁ But raerely, if ever, do facta ppeak for themselves;

they usually must be interpreted to make sonse.

This investigation purports to Htest two central
hypothesas:First, that exclaves ere part of a discernible
trend leading to the consolidaticon of state territory and
the sbgorption of foreign enelaved bodiea. And second, thet
sxclaves are besicelly unstable phencmena in internaticnal
relaetions. Both ol these propesitions form the fundsmental
ragesrch orientation of this study end an attempt will be

made to probe and elucidate them in systematic fashion.

Regoarch {uestions

The exclave problem is » multifaceted one, As a
rasult, any endesvor to snalyze it must adequately take into
consideretion its many diverse dimensions. This writer has

broken down the exclave phencomenon into six convenient aspects:

®Robert S. Lynd, Knowledge for What? (Princeton, NoJ.:
Princaton Univergity Press, 1939}, p. 121.




form, origin, survivel, access, administration and economy.
In the attempt to got & hendle on the problem at large,

gach of thesc plements will be explored in depth with the
gid of 8 cprefully worded resesrch guestion. These guastions
hava been Jjudiziously keyed to our two basic hypotheses snd
will guide the selection of date at & precise methodological

lsval .

Question number one, First, we will want to know

whoat constitutes @ true excleve or senclave ss the case may
bs. Freguently, exclesves (enclsves) sre confused with other
gimilarly ralested political araess, snd so it is of wvitel

inpertsnce to spell ocut exactly whet we are talking sbout.

Guestion number two., Second, wa musat discover how

such an snomslous geogrephical srrsngement of territory came
into existénce. Specifically, we are interested in knowing
whethor tha exclsasves under study shéere common origins QT

whether they are the products of unigue circumstances.

Question number three. Third, wa require to know

how these igolated fregments of one state situsted s0 pre-
coriously in sncther hsve survived through todsy. More to
the point, end in line with our sacond hypothesis, what are

the Cectors which are conducive to the maintenance of the



stetus quo? One might well heve expected thaot cut of so

many changes in the political leandscape someathing would

haveo bagn dene to terminsts these snomalias,.

Question number four. Fourth, it is critical tHo

know whether the exclsve ectually possesses 8 Tight of
transit through 8 second state to get back and forth to

the home country. For it is only across alien territory
thet the exelave can maintain contact with the meinland.
Should 1t turn out thel the excleve does heve 8 legsel right
of sccess, it will be of interest to ascertoin exectly for

whom transit epplies.

Question number five, Fifth, it is necessary that

w8 learn something eboul Che administrsetion of the exclave.
For the average state is only able Lo maintein affective
conbrol over its territory to the degrea it is able to mska
itg offiecisl organs functicn in every pert of it. It wili

ba of particular value to inguire hare Jjust how successful
the parent country hsas besn in overcowming the barrisr of
isolation to meke the exclave conform with the sdministrstive

pettern on the motherland.

Question number six, Lastly, it isg imperative for

ug to inveslipsate the aconcmic viebility of the exclave.



In porticuler, sre axclaves cepable of standing on their
own faet? Or sre they dependent for support on the homa
gstste or host country? Ho doubt, an anawer here will go
far in providing us with an indication of their individuwal

snd collactive futures.

Scops of Study

This study could heva token the form of & detsiled
anslyasis of one or two exclaves, and some people might
heve preferred this spproech. However, it is the firm be-
lief of this writer thetl too often in internationsl rela-
tions 8 single exemple {or even o pair of illustrations)
is usod. to nmake 8 casa., On the whole, scholsars seem &t lesst
a little reluctent to look ercund for exceptions to their
neat and tidy rules. As a result, we get &% best only a

distorted picture of thse true stete of internmetionsal affairs.

It is net tha intention of this suther to perpetuste
this defect in scholarly study end snelysis. Conseguently,
the entire region of Western Eurcpe hasg been selected ss
the field of concentretion, And a éariaus attempt will be
made to subject the forty-one complete exclaves (enclaves)

situsted thero to thorough investigatiocn.
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While this inquiry could have focused on exclaves
ané encleves generslly in internstionsl relations, thera
appeared to bo at least two good reasons for limiting its
scope to the West Eurcopesn srea,., In the first plsce,

Furcpe 1is usuelly considered the true home of the exclave.
This is due to the fact that in the past the gresateast
number of outliers warse to be found there. In the second
place, the exclave problem is of greatest consegquenceg in
Europa, For it is there that the largest number of states.

is. directly involved,

The focus of this research effort has bosn
nerrowad evan further by eliminating from consideration
those axcleves and enclaves found within the territorial
waters. of stastes, Typicel examples in Africae are Chisamula
and Likoma, locasted in Leke Nysass, Although thay ere situ-
sted within the territorisl waters: of Pprtuguess Hozembigue,
these politicsl sress ara exclaves of Malawi., Nevertheless,
as 8 claess of phenomens, they are islands in the true sense
of the word (accessible only by sea) snd are unrelsted to
the main thrust of this investigation, which deals with

7

"political islends" on land,

?Friedrich Ratzel wag one of the firsgt perscns to
refor to exclavos (enclaves) a8 "politische Inseln". See
his Politische Geogrephie (Munich, West Germany: F. Jlden-
bourg Yerlag, ‘15 y Da 522, :
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THEORETICAL FRAMEWORK

The exclave phenomenon msy be analgzad from two
different points of view. First, it mey be exsmined with
rafaerence to the state to which the outlier belongs. Second,
it msy be looked et from the viewpoint of the country in
which the disconnected territory ims locsted. Both points

of view sre incorporsted in this reseerch,

Definiticna

Much of the confusion shrouding the exclave problem
ig not unrelsted %o an unclesxr understanding of certain
fundsmentsl terms. Therafore, it will be useful st this

point toc gseek to clerify certain key words.

Exclsves and enclsvesn, Technicslly, en exclave ig
part of one ptate, completely surrounded by the territory of
snother, Seen from the point of view of the country in which
the outiier 1s physicelly located, it ie en sncleve; seen
from the viewpoint of the state to which it belongs, the
outlier is sn gxclave. Thus, the only difference between the

two 1s one's point of viaw.a

BDutaida the Germen lsngusge one rarely encounters

the term "exclave'"; through usage, the word "enclave" hes
comeé to mean in English either of the two,
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Home sand bhosght stetes. Esasntislly, the exclave

raelstionship conaists of ties with two different countrias.

On the one side, there is the state that possesses soversignty
over the ocutlier; it is usually callised the "home stebte'" butb
gometimes is referred to e the "perent state," "motherland,*
"oantral stete," “poaseasing stete" or "netional stete.™ On

the other side, there iga the country in which the outlier is
gsituated or "host atetd but occasionslly esiled the "enclosing

state,” "enclaving state" or "surrcunding stete."

Bagic Apsumption

, Every investigstor who embarks on & projact invarisbly
predicates his work on certein besgic assumpbtlions. One of the
oardinsl sins of research is the feilure to specify the con-
ditions upon which a study is based. Besring this in mind the
sauthor will now procesed to illuminﬁte the underlying ssaumption

upon which this inguiry rests.

Briefly stated this study essumes thst it embraces
all exclsves {encleves) existing in Western Furope. This besic
apaumption hss been verified by a systemetic sxeminstion of
eveilable maps, 8 detsiled review of the litersture and many
tealks with respengible sutheorities. In fact, the precise
enumeration and delinsation of contemporeary exclsves is ona of

the contributions of this inquiry.
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Before this writer n¢ cone had ever sccurately
datermined the numbegr of exclaves end enclaves in the
vorld, This fepilure wes mainly due to thalimprenision of
most meps &ng the fact that some excleves consist of meversl
percels of territory. At the present time the author can
account statistically for the existence of 255 complete
excleves and enclsves. 0f course this number does not in-
clude those de jure exclsves {such ss Dedré and Neger-hveli,
two Portuguese pieces of territory lend-locked in India)
that have been physically snnexed by the neighboring stete

and consegquently no longer function todsy as trus excloves.

Regearch Design

The maethodology employed in this investigetion is that
of comperetive anslysia, sometimes refe.rsd to ss comparstive
higtoricel analyaia.g While this is not simply e "descriptive"
gtudy, it does not employ statistical or quantitetive tech-
niques of anslysis. Sinee the exclave problem will be treated
comparetively over time and scross space, thia spprosch is

desned esasentisl.

Comperetive analysis is bssed on the agsumption that
explanstions rest on genarslizations derived from the observation

of aimilsrities and differences in humsn experience. Thus

l-:"'E}.E... Black, The Dynemics of HModernizstion (Wew York:
Herper & Row, 1966), Chapbter Two. -
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history is both a8 source of dets snd & record of chenge. It

supplies the building blocks for comperetive analyasis.

Tha importance of jrenerslizstions. Generslizations

(or stetements of principles thst summerize the marked, im-
portent relationships discovered in research) have two valu-
able usges. On the one hend, they serve &3 guides to help solve
problems upon which the resssreh is focused. On the other

hend, they mske a contribution to sveilabla knowledge snd tha

developnent of theory..

Colloction of deta. The little settention devoted to

exclaves in the literature has important implications for this
inguiry. Bsesically, it meons that this resesrcher, in gathering
date, was compelled to drsw heavily but judiciously from the
bhistoricsel record -~ psrticularly primsry scurces. To supple-
ment his written findings, the writer arrasnged a number of
interviews with officials of the forsign and interior ministeries
of perent and enclaving stetes. Lestly, he hed to spend o yesr

in the field (1972-19%3) to mske sure that his data corresponded
to and wes up to dete with the current reslities of lnternstionsl

politicel lifa.

Pertinent dets was collected in five lesngueges. Two
of these (French and Germsen) repreosent the mein tools of resesrch

of this investigetor. Altbhough he is not fluent in the other
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three {(Dutch, Italisn snd Spenish), he is eble to resd them
with the aid of a dictionery.

ORGANIZATTION OF STUDY

The body of this report is divided into eight parts
besides sn introductory and cencluding chepter. Esch chapbar
is sddressed toc & specific dimension of the genersl problem
st hand. Tsken together they represent e modagt effort to
present as comprehensive & picture as pesaible snd to put the

Europesn axcleve phencmenon in the proper perapective,

Beginning with Chapter Two, en sttempt will be made
to isclate the exclave phenomenon. At the game time sn effort
will ba underteken to distinguish exclaves from other ralated
aroes. Hopefully, this endeavor will give us & clasrer under—

standing of the general problem with which we are primerily

desling.

Chepter Three provides a breoad bigtorical reviaw of
the Europesn exclave phenomenon. By tsking a brief loock at
goma of those outlierg that existed centuries ago we should
acguire veluable insighta into how gtates have handled tha
problem in the past. This in turn should contribute to our

understending of exclaves in the contemporery era.



16

Chapter Four proceeds to exsmine in depth salected
exclave situsticns in the post-World-Wer-ITI pericd. In the
desire to mes how the guestion is trested in other parts of
the world, examples will be choaen from Amia, Africa snd the

Middle East.

Chapter Five probes the origins of those exclaves
surviving in the Wast Europesn srea, And it a&ims to digcover
whother they shere commen ancestry or whather they are the

productys of unique ¢ircumstences.

Chepter S5ix examines the historical circumstances
which have allowed the European sexclaves to survive down
throuvgh the presant. It spﬂcii‘ically enalyzes the roles plsyad
by the bome and host ststes end the cutlier itself.

{hapter Seven explores the vitel sccesa question.
Hers the doctrine of servitudes is scrutinized and an importsnt
World Court decision Souching on the right of ppasege ia eval-
uated. To determine whethexr the decision of the ICJ conforms
with political reality, the current prectice of atetes in

Westarn Europe wlll be snalyzed.

Chapter Eight desals with the sdministretive ties of
the European excleves. And it seseks to inquire into the extent,
if any, to which the parent stete mekes the outlier conform

with ita juriadiction.
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Chapter NHine delves into the complex sconomic
pituation of the European exclaves. In perticulsriy, it
attempts to determine whether excleves are more likely
to bacomo tied economicslly with the motharland or the
hogt stete or whether thoy sre cepsble of striking out

on an indepoendent course.

Finslly, Chepter 'en tries to drew together the
mejor findings of this regesrch affort. In sddition, it
appraises the usefulness of this : gtudy. And by wsy of

conclusgion it sttempts t¢ project fubture trends,.



Chepter 2
QUTLIERS

The shape of 8 stete, we are informed by
ge.nc:«;51:‘&»1;:-h»zam.-';:,,'1 has a great deesl to do with its visbility.
Theoretically, the perfect shape of a country is @
cirele, with the cepital loceted st or near the middla,®
Although no modern gtate fitg this geometric idesl,
France comes closer then most. Une distinct advantage in
such compactness hag to do with shorter boundaries in

reletion to the eres of & country. Hence its relative

vulnerability is reduced.

But compsact shape reprasents only one extrema.,
ind for tha most part the lack of compectness ia the
general rula. On the other extreme is the slongeted
gtate. Chile and Norway, with their grestly stretched out
profile, are but two politically aignificent exemples.
Although it is widely recognized thet such extreme shspe
has 8 diminishing importance todey (bacause the means of
overcoming distence and physical obstacles 1ia usually
availsble), elongatedness nevertheless poses problems of
defense and homogeneity., In perticulsr, travel from one

pert to another may involve Bn expensive "foreign® journey.

1569 for instence Roger E. Kssperson snd Julisn V.
Minghi (eds.), The Structure of Political Geopgrsphy (Chicego:
Aldine Publishing Co., 19/1), p. 72.

ESamual Van Vsikenburg, Llements of Poiitical
Geopraphy {Now York: Prentice Hell, Inc,, 1042), p. 110.
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¥While compactness and elongstion repressnt two
extremes in the typolegy of ghspe, there are other i‘urms.3
Rot the leest of these is the shapa of the outlier -- 1l.eo.
that projection of one state in enother. One of the most
important types of outlier is the excleve {enclave). But

there are meny others.

In thig chspter, the writer will temporarily set
agide the maein object of this inguiry., Instead, ha will
undertake to clessily end discuss those cutliers thet ara
Tost often confused with our topic. Hopefully, by pointing
out why theae areeas are not trus excleves or encleves, we
should obtein & cleerer comprehlisnsicn of the problam with

which this study is primerily concerned,
EXCLAVE-LIKE AREAS

In addition to the complete exclave (enclave),
this suthor suggests four other cetegories for the outlier.
A1) but cstegory (c)} comprise in svery raspect different
degreas of territorial contigulty end non-contiguity.
Briefly, they are: (&) sncircled territorias; (b) separated

argas; (c¢) so-celled "administrstive," "ethnic" and "economic"

5Uaually, typologies of shape include such labels as
Hglongeted,” "prorupt," "compect," "perforated" snd "frag-
mented."
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excluven; and {d) thecreticaelly possible enclosures.
Although this typology has never before eppeared in the
litorstura, the actual sress thet are discussed sre

ganerally well known.

Encircled Territoriss

Those outliers to which we shall give first pri-
ority share a8 single common characteristic. They are all,
to one degree cor ancther, physicslly encircled by alien
territory, Included here are (1) divided states; (2) lend-
locked countries; (3) so-called "encleve" stetes; (&)

coastal territeriaes; and (5) so-¢plled "neutrsl" zones.

Pivided states.4 Sometimes the smaller portion

of 8 divided state is mistesken for an exclava or enclave.
Teke the cese of Pskisten before the 1971 war with Indis,
which resulted in the reduction in size and preatige of thsat
bifurceted country ss well as the cresticn of a new stete
-= Bangle Dash. At that time both parts of Pakistan wersa
geparsted by epproximetely 1,000 miles of Indisn territory:
gnd the sastern section could only be resched by sea, &

digtence of gome 3,000 miles. Dwarfed by the world's largest

4Fﬂr a8 ugeful discussion of the problema of dividaed
stotes see Normen J. Pounds, Political Geoprapbhy (New York:
McGreaw-Hill Book Co., Inc., 1963), ppa. #/-848, in informotive
article deeling with the origins of partition is Norman J,.
Pounds, "Histeory end Geography: A Persgpective on Partition,”
Journal of Internetionel Affeirs, Vol. 18 (1964), pp. 161-172,
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democracy, Eagt FPakisten wesa not infrequently referrsd to
83 an anclava.5 But it should not be considsred ss such

pecauss it was not entirely surrounded by Indisn territory.

In the United Statas a somewhat analogous situ-
gtion exists in the geogrephical separation of Alesksa from
the Continsntal United Stetes. Occesionslly cellod en ex-
clﬂva,E’ the larger part of Alaeska is & strategically locsted
paninsul.ﬂ extending sbout 800 miles westward from the north-
westernmost corner of North Americe end completely cut off
by part of {Ianadﬂ.? Although the isclation of Aleska mesns
that most treffic betwesn it and the rest of the United
Stetea must go by sea, it cannot technically be termed an
exclove (enclave) because it is not fully encompassad by

Canadisn territory.

Land-locked countries.s Often lsnd-locked ststes
G

are identified &s exclaves or enclseves.’ Twe pertinent

7866 for example "Indis and Pekistan: Poised for
var,® Time, December 6, 1971, pp. 28-35,

®Refer to Irmfried Siedentop, "Geographie der En-

kiaven und Exklaven," Zeitachriflt fiir Wirischaeftsmeogrephie,
VYol. 12 {1948), p. 12.

?Fnr a thorough discusgaion of the problems posed by
the geographical sepsretion of Alaska see Kirk H, Stone,
“Alpgken Froblems and Pobtentislg," Journsl of Gaeography, Vol.

50 (dey, 1951), pp. 177-189,

BFDI‘ an excallent enslyeis of the gecgrephic char-
acteristics of “land-lockednoss" sge W. Gordon East, "The
Gaography of Land-locked Statesg," Ingtitube of British
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illustrations of such entities bordering eon seversl ststes
aye Switzerlsnd snd Bolivis. Although these countries sre
marksed off on 81l asides by politicaelly foreign territory,
they do not fall under the terms of our definition of sn
excleve {ancleve) becauss they consist of unfragmented

geographic unita.

So-called "anclave" gtotes. Sometimesg it is

agserted that the existencs of enclaves doss not necessarily

10 In this connection, the

11

mean that they are Blso exclaves.
City of the Veticen snd Bsn Merino sre pointed to. ' Basicelly,
the ressoning behbind sueh & view mey be summearized as follows:

'hage ststes, it ia svid, are cases where "the territory of

one stete is entirely surrounded by another statg." 12 Hencae,

Gepgraphers, Trensactions and Papers, Vol, 28 (1960), pp. 1-22.
Algso 1nteresting ls Edmund i, lLale, "Some Geographical Aspects
of Africen Lend-locked Btsbesy" Annsls of the Associstion of
Americen Geographerg, Vol, 58 (Septembar, 1908), pp. 485-505.

gsea for instance Helen Bb. Reid, Internstionsl Serv-
itudes in Law and Prectice (Chicago: University of Chicego
es58, 32)y DPe =155, Another exsmple is ¢. Smogorzewski,
Poland's Access to the Ses (London, 1934), p. 216.

10Fr&nk E., Kranz, Interpotional Encleves end Rights of
Passege Ph.D. Dissertation, Geneve, Switzerisnd: Groduate

ﬁnsflguta of International Studies, 1961, pp. 20-21.

11Uharles Cslvo (ed.), Dictionnsire de dAroit international
public et privé (Berlin: Puttkemer & HMuhlbrecht, 1885), p. 291.

180onsult C. d'Olivier Farrsn, "International Enclsves
and the Question of Stsete Servitudes," Internationsl and Compar—
ptive Law Quarterly, Vol. & (Aprii, 1955}, p. 295. Forren goes
go far ag to gey that countries like Nep&l end Bhutan, which
have the "well" of the Himelayas obstructing their exit in every
direction sxcept in that of India, might well be considered eox-—
clavaa. M, Frangulis (ed.), Dictionnaire diplomatigue (Psris:
Acadbmie diplometique internationsl, 1933), p. 807 hes edoptad
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it is argued, they (Sen Marino snd the Vaticsan) are en-
claves of Itely, whieh is the surrounding steta. Butb
bacause they are not deteched portions of snother country

they cennot be considered exclaves.

iI'he 8bove srpument, it is submitted, is besed on
a false identificetion of encleves (exclaves) with gimi~-
lerly encircled territory. Actuslly, 1t is precisely
baczuge of the unitery chsracter of San lerine snd Fhe
Vaticsn that they should not be seriously regerded es true
exclaves or eoncleves. A complete exclava (enclevae) mey
never pogssess its own stete perscnality. It is alwa;s

subordineta to the country to which it belongs.

{oestel territories. Frequently, coastsal areas

are teken for exclsves or aenclsves as the case msy be.qa
Generally, these sre of three kinds. And they consist of
regions s8long the seaa coast of one stete but administered
by snother. In the first cetegory ere colonies. '"Yypical

¢bgas in point ere Gibraltarn# contrelling the entrance to

the feollowing definition: "Un territeoire englave ast un
territoire entidrement entourd per d'autres pavE",

12300 for axsnple G,B. Adems, "“Feudelism," Encyclo-
padia Britsonics, 41th ed., Vol. 9 (Cembridge: Cembridga
University i1ress, 1910-11), p. 369. Alsc pertinent is slton

Atwster, "Enclave,” VWorld Dook Zncyclopedia, Vol. & (Chicego:
Field Enterprises, 1965), p. 21,

ror s penetrating look st this territory see Robart
W. Chendlar, "International Lsw snd the Digpute over Gibrslbtsr,®
Journal of Internstionel snd Compsrpstive Studies, Vol. 4 :
{Bummer, 1971), pPp. 79=-105.
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the Mediterrsnean, and Hong Kong snd liecso, both of which
ars locstod on the tip of the Chinese mainlanﬁ.qE In tha
second cbbegory 8re leaseholds. And 8 relevant oxemple is

16 Minally, there sre those politi-

Guantbnamo Bay in Cubs.
col districts that are governed as integrel pesrts of the
country cleiming Jjurisdiction over them, Felling into this
category &re Ceouts and Melilla, which ferm part of Spsanish
horth Africa.ﬁ? An important bistoriesl illustrstion is
Iast Prugails, gsepsrated from the rest of Germeny by the
femous Polish Corridor between 1919 snd 1959'ﬂ8 All of
these domaing possoss ties +te a8 country fsr swey. But they

do not fit the exscting terms of our definiticon becsuse they

have their own ses cosgt,

15These coastal territories sre exsmined at length
in E.A. Wblker, Colonies {New York: Cewmbridge University

Press, 1944},

1EThEI American point of wview in regsrd to this
area is contsined in U.S. Department of Defense, United
Stetes Hovol Bose: Guanténamo Bsy, Cubs, 3tatement ol August

0, 1962,

1?For details about thage territories consult G,.W.3.
Robinson, "Ceute and lelills: 3pasin's Plszas de Seberanis,”
Geography, Vol. 43 (1958), pp. 266-269, Also useful is "Ceuts
ond lelilla" in The liddle rast and Morth Africa, “15th ed.
{london: Europs Publicetions, Lid., 19687, pp. 627-629,

Bone or the beat treatments of this problem im
contained in Richsrd Hertshorna, "Ihe Polish Corridor,M
Journsl of Ceogrephy, Vol. 36 (lay, 1937), pp. 161-176.
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So-called "noutral" zones. Occesionslly, so-callad

"neutral" zones are described ss excleves or enclaves.19
Thesa &re politicel entities that have bsen crested Bs a
result ¢f a boundary disyute end in which contending states
heve equal rights. Two of the most frequently cited cases
ere the territories loceted on the norbheastern boundary of

2C But also importent is the

Seudi Arsbis in the Fiddle Esst.
little known "neutrel ground”" of Gibraltser. 1'his is en sras
which conslsts of 2370 scros snd is loceted on the isthmus

thet connects the British "Rock of Gibreltar" with the Spsnish
mﬂinland.aq Properly speaking, these peliticel curiosities

sre known ss "boundsry condominiums." Soveraignty is shered

‘betwean two or more ststes and territorisl discontiguity is

not an eggential eleoment.

Senarated Arebs

Thosa territories that warrant cur sttention nexb

méy be cetegorized sccording to the degree of their separstion

] 19Fnr one ol the best gensarsel discugsicns of so-czlled
"neutral” zones see Alexander lelsmid, "The Economic Geography
of fleutral Territories," Geogrevhicasl Review, Vol. 45 (July,

1955), pp. 359-374,

EDRafer to lormen J. Pounds (ed.}, An Atlseg of IKiddle
Eost Affairs, rev. ed. (Wew York: Preseger, inc., 1964), p. ¢8.

Eunr the Britigh point of view on this "nautral
ground" sea Graat Britsin, Gibreliar Telks with Spein {London:
H.H.53.0., 1966}, p. &2. For the Spsnlish viewpolnt saee Spsin,

Hepotistions on Gibrslber (lisdrid: HMNinistry of Yoreign Affairs,
A06H), pp. 428-429.
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from tha country to whieh they belong politicslly. They
ambrace so-ceiled "pene," "quasi," "virtuzal" end "“temporary"

axclavas.EE

So-celled "peng —-exclavod., These sre "parts of the

territory of oneo country thet cen be sepprosched conveniently
«— in particular by wheseled traffic -- eonly through the
territory of encther countr}r."a5 One suthor e¢alls them "pro-
ruptions".24 That is, they sare barely connected to the mein
territory, with links being so nesrrow or difficult that the

only transportstion lines lie through neighboring territery.

A typicel example is Foint Raherts.25 Congisting of
en srea ol 4.1 squere miles sand 2 populstion of somo 240
permenent inhsebitents (1962 est.), this tiny portion of the
Btete of VWashingbton is situated on the tip of & peninsular
projection of danada sbove the 49th psarsllsel. Although

physicsl connections by water with Point Roberts sre entirely

221n the mein, this clagsificstion follows thet out-
lined by Professor G.\.3. Robinson in 1959, Although his nest
typolegy 1s provocative (it hes littlie to do with trus exclaves
generelly), 1t has been accepted at face vslue by meny geogro-
phers. See for exesmple Alexonder Felemid, "Enclaves snd Exclaves,"
in Devid L. 5ills (ed.), Ipnternstionsl rEnevclopedis of the dociel
Seionces, Vol., 5 (Wew York: wne irachillen Co. snd T'ne free rress,
1568}, ppe 60-61.

23G.H.S. Robinson, "Exclevesg," Annsls of the Azsociagticn
of Americen Geopraphers, Vol. 49 (Septewmbaer, 1953), pp. 285=-92.

Harm J. da Bliz, 3ystematic Political Geograph
(Hew York: John Wiley & Sons, 1967), D. 4G.

ESAnather exemple of an Americen "pene-exclave' in
Cenods is the northern tip of Fimnesota (Leake of the Voods
County)}, which is situsted sbove the 490th psrallel.




iﬁ
Point Roberts

Stete of \Waghingbon

Pacific Ocesan

/’Hullingham

/

6, Point Haberts: An Amoricen "Pene-=Exclsve"




27

within the sovereignty of the United States, lend scceass is

only possible through Uanada.gﬁ

So-called “pnnanexclaves"z? (not true exelsves)
cen be found in meny parts ol the world. In 1952, at least
pight existed in Europe.28 And most of thease were concen-
trated slong thoe Austro=-German snd Irish frontiers. But
due to the construction of specisl roeds and tunnels in the

me&ntime several of these have disappeared.gg

O0f unusual interost sre the externslities ol Kleine
Walserbtal with 8 population of 4,000 (1972 est.) anﬁ Jungholz
wwith 257 inhabitents (1972 est.)}. Both belong to Austris and
seem on the map connacted with it. But in prectice they are
cot off from thet country by hligh mountains, snd atcess is only

possible via Germeny. As a result of their insccessibility from

EEFor detsils sea Julisn V. lMinghi, "Point Roberts,
Vashington -- The Iroblem of sn Americen Exclsewve,” Yeorbook of
the Agsociation of Iacific Coast Geopraphers, Vol. 24 {19562),

P. 2Y.

2"-'!Hl.a.l:-ﬂrt Auhagen has snother neme for these "pene—
exclaves.™ He calls them "quasi-excloves" or "half-snclaves"
(Halb-=nklaven). 39e his Die vBlkerrochiliche .Stelluns dar
Enklaven uno cxklpven Ph.D. Bisserteticn, Gotbingen, Wast
ggrmany: Faculty of Lew, Georg-Aupust University, 1967, pp. 28-

EERBfGT to G.W.S. Robinson, "Exclsves," Annpls of the

Associstion of Mseriesn Georraphers, Vel. 49 (Sepbtember, 1959 ),
P 2

Egnne of these "pene-exclsvasz" which have dissppesred
is Belderschweng, Baveris, Until 1963, it could only ba reachad
Ifrom Germsny through Austrien territory. At thet time, however,
8 spacisl Garmen ilpine rosdwey was congstructed through the
villege. As 8 consequence, it now enjoya free surfece access
with the rest of the Federal Republic. S5ee Die Zeit, No. 38,
1964, p. 25.
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Austris, Kleing Welsertal>C snd Jungh01231 hove been incorpor-
ated in the Germen customs serea, Following the Ansgchlussg in
1938, tho Reich ennexed these two territories, a move which
amounted merely to en administretive roorgenizetion. Howaver,
the enerrence of Aiustris ses en independent steta in 1945 lod

32

te the restoration of the sgststug quo snte,

So-called "oussi~gxcloves". Those areas, which for

che reason or snother do not function as true exclsves todsy,
have been termed "'qus-si-£a~:u;-:::l_£a*|.|r»:u.=3".'7’5 A typicsl exswple is the

Tormer Portusuese Fort 380 Jose Baptista dea Ajuds, located at

the City of Ouidsb in what was once French wWest Africa., Juridical-
ly this grea, sxsc¢tly one hactare in size, still belongs to

Fortupgel. But in the beginning of August 1951 the newly independant
povernnent of Dahemay, in a demonstretion of nstionslist sentiment,

oxpolled Portupguese troops and set fire to the i‘ortifications.aq'

wThrnugh 8 treaty in 1890, between Germesny snd Austris-
Hungery, Kleine Walsertel beceme pert of the Germen customs sres.
For the text of this sgreement see Rgichsgsaetzblett 1851, pp.

59-77.

ZﬂBy a2 treaty, dsebted lisy 3, 1858, between Bavaris and
Austris-Hungasry, Jungholz wes incorporated in the liesverisn customs
ares,., For tha ftext sse Regierungshblatt fiir des Konigreich Bayern
1868, ceolumns 1245-1264,

3EHan reigert et s8l, Principles of Political GeopFroph
{New York: Appleton-Century-Crofts, ’iES?i, pP. B2,

55.:’.9& G.W.3. Robingon, "Excleves," Amnsls of the Associstion
of fmericon Geogreohers, Vol. 49 (Zeptember, 7 y Pe 283,

5Jll'ﬁrt.:hi'l.l' der Gerpenwvart, Vol., 31 (1961), p. 9258 C.
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Since thet tims AJjude tos nebturselly not functioned as an
axclave, and Portuguese pretests to the contrary, it is now

sdministered ss en integrel part of the Republic of Dshomey.

So—celled "virtusl exclsves'". These are territories

that are trested &s "exclevesg" of s country of which they sre
not legslly an integrsl part.55 Fost frequently citaed illus-
trations sre embsgsy grounds snd structures, occupied by the
diplomatic representatives of a foreign power. But other
politicel erees felling in this cetegory include: (a) thae
hesdquerters of the United Rotions in llow Iork;§5 (b) certein
lends snd buildings in end nesr Rome which belong tco the Vaticean

City Stata;ﬁ?(c) the Swiss airport of Bassel, locsted in Franca;ia

3'5{}-::\1151111; G.W.5. Robinson, "Exclseves," Annels of the
Assogiatinn of imericsn Ceogrsphsrs, Vol. 49 ESeptamber, 1955},
P. 285,

37he status of the UN headcguarters building in New
York is exemined in detsil by Yuen-1i Lisng, “"1he Question of
Access to the United Listions Hesdquerters of Representatives
of HNon-Governmentel Orgenizations in Consultstive S5Status,™ pp.
434450, Also inmportant is C.iwW. Jonks, Hepdquerters of Inter-
netiongl Institutions: A Study of Their locetion bnd Stetus
(Lendon, 1945). A cége toucning on tho problem 13 Hepsratich
for Injuries suffered in Jorvice of the United ifetiocns, inter-
ngtionsl Gourt of Justice, 1949; the Advisory Opinlon 1ls con-
tzined in I.C.J. Reports (1949%. p. 174,

3?Thﬂ situstion of these Vatican sdministered areses is

discussed in U. Toschi, "The Veticsn City Stete from the Stend-
oint of Political Geogrephy," Geopraphical Review, Vol., 21

?Dctobar, 1951), PD« 529—55%. Otherwlse see G, Ireland, "The
State of the City of the Vaticen," Americzn Journsl of Inter-
nationsl Law, Vol., 27 (4April, 19%3), pr. 2/71-289, ilso relevant
is il. .right, "iIbe 3tstus of the Veticen City," American Journal
of Internationsl Law, Vol, 38 (July, 1944), pp. ~45%7.

58‘l'his little known aitustion srose bhocsuse no suitable

erea could be found on Swiss soil. Although Frence gighed a
traaty with Switzerlsnd allowing it to use French tarritory for
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snd {d) the 3Soviet wWer Memorisl in West Borlin.?? In the
main, these sress represent the limited exercise of Jjuris-
diction of ona stete within foreign territory. Hecsuse theoy
do not belong territorislliy to the countries which occupy

them, they are bsrred from eny further consideration hare.

So—callod "tempeorsry excloves". These are political

districts which sre crested "where whet was one stete haes

been divided by Bn evowedly temporary or provisionsl 1ina"qn
{e.g., an armistice line or an occupstion zones which leaves
"iglends" of one zone within snother)., West Berlin snd its
territorial fragments sre a prime exemplea. Becouse of its
"immense size snd prestige, this territory has been cslled

nt1 Technicelly

"the most importsant excleve in the world.
speaking, however, the isolsted city end its discontiguous

por¥ions are not exclaves (EH318VBS)¢4E They have & unique

the sirport, Frence reteined sovereipgnty ovar the sres., See
Hans Veigert et 51, Principles of Politicsl Geography (Hew
York: Applston-Century-Crolts, s P B2,

59The legal sitstus of the Soviet Wer temorial in thae
British Sector of Berlin is unclesr, And very little hes beon
written sbout it. In 1946, it was erected in the form of a gsote
of honor and crowned with the bronze figure of & Soviel soldier.
Following the construction of the infemous wsll through Berlin
in 1961, British soldiers fenced it off ss & retalistory messure,

4UG.H.S. Robingon, "Excleves," Annels of the Associsiion
of Americen Geogrephers, Vel. 49 (3eptember, 1859), p. 2.

41pbia.

qET‘ne intemporete use of the term "exclsve® by thia
writer in psst srticles when referring te Yest Beriin, Stein-
stiicken or cther disconnected psrts of the city is to be re-
graetted. -
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status which, in theory at least, slso emwbrsces East Berlin

send has no Jjuridicel justification except in thet light.q'z-’

So-collod "Administrative," "Ethnic" end "Scohomic Exclaves"

Those sreas 8t which we shall now toke 8 brief
look ere often described figuratively ps axclsves snd en-—
cleves, For the most pert, they cmbrace such diverse entities

ag sdministrative, ethnic and aconomic units.im

So~c2llod ¥edministrative exclaves", These are of

several differoent tjrpes. On the one hand, thers sre those
putlying portions of provinces loceted in federsl stetes or
other politicel suhdivisinns.q's Particulerly revesling in this

ragpact is the Gormsn Land (federal stste) of Brasunschweig,

1"5]3515.;1.: end VWest Barlin snd their territorisl freg-
ments together form a lsrpger legel entity: "Grester Berlin'.
The origin of the spe¢cisl ststus of "Grestor Berlin' goes
back to April 29, 192C, whén it wes incorporeted ocut of eight
towng, fifty-nine rurel districts snd twenty-seven ferms.
According to the spreement reached by the Luropesn Advisory
Commission (EAC) on 3eptember 12, 1944, which fixed the post-
war occupsation 2ones of Germeny snd provided for the joint
occupstion end sdministretion of the "special erea of Grester
Berlin," the borders of the city were dafined ss those which
hed existed in 1920. The gQuedripsrtite sgreement on Berlin,
which was sipned by the United 3tstes, the Soviet Union, Great
Britsin and Frsnce on September 3, 1971, receognized this situ-
gtion end re-emphzgized Four-Power responsibility for Berlin.
It slso provided for sn exchange of territory and the reslign-
ment of gome boundery sress. For detsils see Honord k. Cetudel,
Jr., "The Berlin igraements,” Geoforum, Vol., 11 (September,
1972), pp. 78-B0.

leliTl:ua terms "exclave" snd "enclave" have slsp baen
ugad locgely in the fields of .architecture and patrology. But
auch extreme usape represents a complete breakdown of terminology.

45gee 1. Dudiey Stemp (ed.), A Glossary of Geopraphicel
Tarms, %rd ed. (Wew York: John VWiley & Sons, Inc., 1902}, p. 1/6.
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which wes fregmented intoc some twenty parts until the Hitler

parind.46 Todsy these so=-celled sdministretive outliers cen

be found in slmost every region of the world. But they ara

48 49

perticulerly prevelent in India,ﬂ? Germany, Switzerland,

2

France,50 Spﬂin51 and Grest Britain.5 Although thege en-

46H. Weoigort et sl, Principles of Political Gecgrsph
(Kew York: Appleton-Century-Crofts, 1nc. 1997), p. b2,

J'J"‘-"]E!EaJ‘.‘:::«x-153 1948 thae Indisn stste of Barods was split
inte five major and =mome thirty minor ports. ZJome of these
pdministrative fragments still survive ss disconnected portions
of Bombey in the Spureshtra Union,

QBanough 8 steady process of redigtricting, the
Fadersl Republic has successfully eliminsted meny of its ad-
pinistrative outliers. But a few remein such ss the area of
Thedinghausen, which lies in the vicinity of Bremsen but belongs
+to the rural district (Landkrsis) of Breunschwoig.

quhETﬂ exist no less than twenty-three sdministrstive
outliers in Switzerlend. The lergest number of these (5) sre to
be found in the heonton of Fribourg, of which Estaveayaer in the
Kanton of Vaud is the largest in Switzerlsnd. Avenches is sn
enclosure of Vaud in the kspnton of Fribourg. Geneva hes two
smsll outliers in Vsud: Celigny snd lLes Coudres. Wallenbach is
the name of 8n sneclosure of Fribourg within the Kenton of Bern.
For its part, Bern hss two outliers inside ¥Fribourg. IThere 8sre
many more. The problems which these discontiguous centonal par-
cals pose 8re touched upon by kex Huber, "tThe Intercantonsl Law
of Switzerlend," Americen Journsl ¢f Infternationsl Law, Vol. 3
(Jsnuary, 19093, pp. G2-UB.

50In France, there exist enclosures of one depertement
in another, ‘“hese include: (&) Velréas, a portion of Vasucluse
in Dréme; (b) Garddéres, Luquet end Escenets, three disconnectad
segments of Hautas—Pyrénées in Bagses~Fyrénées; snd (¢) lioeuvres,
part of Lord in Pas-de-Cslois.

°11n $poin, the outlier of Ademuz, which belongs to the
province of Teruel, is loceted in the province of Valencis,

52In Britain, thera is the area of ¥Flint, belonging %o
Wsles, situsted within Cheshira {knglend),
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closures possass 8 degree of sgimilsrity with complete ex~
cleaves {enclaves), they are not includad under tha terms of
our definition becsuse 8ll are locsted within the bounderies

of their native country.

Sometimes an entire administretive district enclosed
by another is roforred to es an enclave or oxclave.”? A cose
in point is the Bwiss Kenton of Appenzell. Consisting of 161
square miles, it is sbhut in on 8ll sides by the lsrgsr Konton
of 3t. Gellen {777 squéere miles). ¥ven though this administrs-
tive enclesure existed before Switzerlsnd beceme a reletively
closa~knit federation, it should be viewed as ® purely internsl

grrangement.
L]

Oececoasionelly, in municéip®l law, one jurisdiction
anconpasaed by anothar will be termed loosely an encleve or,
still more rarely, an exclava.sq But they should not in the
strict sense be regerded ®s such if only becsuse of their

domegtic nature.

The some description ocecurs in cencn lew where ona
church Jjurisdietion is enclosed in encther (e.g. Queon's

College, part of the province snd diocese of York but situated

53566 for example H. Weigert et 81, Principles of
Politicel Geogrephy (llew York: Appleton=Gentury-Urofts, 1957},
P. 60.

5405nsult the Grand lLarcusse Encyclopddique, Vol. &4
(Paris: Libraire Larcussa,.1951), tit. ‘'phnclsave.?
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in those ¢of Conterbury and Oxford raspectivaly}.55 In this
case, the outlier cennot be considered techniceily sn ex-
clave {enclave) becsuse it does not invoke the jurisdiction

of a torritoriel sovereipgn.

Iostly, there is that "administretive axclovae!
legslly celled the protectorate., A typical exsmple 1s Besuto-
land before it baceme independent on October 4, 1966.55 Now
named the Kinpdom of Lesotho, this territory wos sdministered
for & long time by Great Britain.5? Although seversl suthori-
tieas heve maintained that it is sn anclave,sﬂ it should not
gtrictly be regsrded as one beceusa, s one suther resdily
admits, Besutoland was never "sn integral pert of Great
Britain."59 In general, protactorotes sre not true aexclaves
"or encleves becsuse they do not represent a territorial ex-

tension of the protecting stata.

55366 for instsnce C. 4'0livier Farren, "Internstional
Encleves snd the Juestion of Stete Servitudes," Internstionsl
'and Comperstive Lew Nusrverly, Vol. 4 (April, 1955}, p. 244,

565&6 Deportment of State, "HKingdom of Lesotho,”
Beckpround lotes {(wWashington, DiC.: U.S. Government Printing
DLfica, 190B), pp. 1-4.

5?Fnr en Africsn point of -view sea "Lesotho" in
Africe 1968 (Paris: Africsn Press Associstion, 19568), pp. 199-

503,

58599 for exsmple Hubsrt Auhapgen, Die vélkerrechtlicha
Stellung der FEnklaven und Exklaven Ph.D., Dissertstion, Gottlngen,
West Germsny: r'eculty of Law, Georpg-August University, 1967,
PD. 23-24.

59Refar to ¥rank E. Krenz, Internsticnsl Enclaves snd
Riphts of Pegsege Ph.D. Disserteticon, Geneve, Bwilzerliand:
Groduste Institute of Internstionsl 8tudies, 1961, p. 26.
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So-called "ethnie exclsves"., These msey teke the

form of & concentration of one ethnic group entirely sn-

60 A pood exampla

circled by another dominsnt neticonslity.
are the Itelisns in Trieste. For obvious ressons (meinly
their leck of territoriality), they sre of no particulsr

congarn Lo us,

So—-c8lied Yeconomic¢ excleves". The term axclave

{enclave) is also used loosely in econcmics. For instence,
there is the reference to a “gplinter of one economy lying

61 Accordingly, certain oil rieldas

ingide snother accnomy®.
in Venezuels sare vigwed 83 "exclaves" of the economy of the
United States. In reelity, however, they must be excluded

from our topic becsuse U.S5. sovereignty is not involved.

Theoretically Pessible Enclosures

How that we have examined in some detail the most
importent exclave-lika situafinns existing todey, it might
be well to tﬁrn to 8 feow theoreticelly possible vcases. These
will throw light on certein aspécts af the problem which
heretofore have not been highlighted. In this way, sny peoints

thet are still unclear will be sddressed.

EGF J. Honkhouse (ed, Yy A Dictionary of Geogrsphy

(London: Edwerd Arnold Puhllshars, itd,., 1965), p. 110.

E"IE We Zimmermsnn, \orld Resources snd Industries,
2nd 8d. (lew York: Harper, 1451}, p. 129,
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First we shall investigote the plight of an cutlier
situsted on on internstionsl river. We have alrasdy seen
thet direct accass to the ses is enough to deprive sn enclosure
of its status as an spparaent exclave (enclsve). But ths
guestion remains whather access to sn international rivaer

would have the same nullifying affact.EE

Prasumsbly, sn essentisl fact sbout a8 Hrue axclave
or encleve is its leck of Ifree surfece communication without
one heving to pess over the territory of the enclaving stete.
Since an internstional river does not belong territorially
to the state throupgh which it runs, it follows that sn enclosure
‘tangent to it connoet be congidered truly enclaved by the
surrounding country. Thus, we msey conclude that the prosence
of an intérnatiunal river would be encugh %o deprive an outlier

of its sppsrent chsrecter ss sn ex¢lsve or enclave,

At pregent, the above described situation is merely
hypotheticel, Ho excleves existing todsy ere located on intor-
national rivers. But the potentiel for such & real-life il-
lugtretion ¢an be found in Bilsingen, & Vest German exclave
lying along the Rhine in Switzerlsnd. Repestedly, demondsa
have beon made from meny sides for the widening of the non-

navigable portion of this river between Basel snd Lake

6EIt is clesar thet sccess to # metiocnal river would
not sffect the status of an apperent exclave (enclove) bacsuse
such 8 river is leceted in the territory ¢f one stete and subject
to its exclusive jurisdiction. dee Viilliem L. Tunpg, Internationsl
Low in an Orpenizing vorld (liew fork: Thomas Y. Crowell Co.,
1968), p. 155,
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Constaneca. Once construction is completed snd this zaction
of the Rhine is declarad part of en internationsl river,

then Biisingen will lose its stetus as a trus excleve.

Lot us now shift our ettention te the second mejor
thecreticel possibility, the enclavement of an eppsrent
exclavo (enclave) next to snother in forsipgn territory. The
quastion erises here whether the sharing of 8 common fron-
tier with snother enclosure would be enough bo deprive the

ong of its legal stotus 8s en execlave or enclave.

No suc¢h situstion is known to exist today. Bub by
drewing on the resources of history, we can point to the
pepal territoxries of ﬂvignon.55 Althouvgh they were anclaved
in Y¥rance until 1?9ﬂ,64 they alse hed a frontier with the
principelity of Orenge {(which remained independent until

47133, 67

6386& Theodore D. Weoolsey, Introduction te the
Study of Interpetional Lew, Hth ed., rev. by Th. 5. Woolsey
(lfew York: Cherles Scribner's Sons, 1897), p. ©7.

EuTha pe2psl tearritories consisted of Comtsl Vensissin
snd had Avignon ag their cepitsl. They bacame enclaved in
France in 1486, At that time, the surrounding counties of
Haine and Provence were bequesthed by the last of the Counts
of 4njou to & cousin, King Louis XI. See Johann J. loser,
Grundsédtze des Muropdischen Volkerrechtgin Friedenszeiten
‘frenkfurt a. H.y, 1703), p. 361.

E5A1though Orznge wes overrun by the Prench in 1660,
it was not formelly sbsorbed until the Treaty of Utrecht in

1713,
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The snswar to this puzzle cells for an application
of the facts st hsand. Presumobly, an essentisl element in
the character of sn excleve or enclave stems from the fact

that it is completely surrounded by the encloving stete. I

an outlier is tangent to ancther in the seme foreign terri-
tory, it cannot technicelly be considered to be entirely
encompessed by the enclaving country. Although this analjsis
may appesr too restrictive to scme, it 1s necesasry to easteb-
lish the ¢omplete "island” cherocter of & true exclave or

anclave if we sre not to confuse it with other semi-enclosad

torritories.

Somewhet similsr to the sbove is theo coese of an en-
¢losure belonging to one stsete but physicelly locsted between
two or more other countries., Although no such outlier is known
to exist (or heve existaed), this provocetive situstion rsises
the question whether the sharing of » common frontier with
two or more states would be sufficient to nullifly its status

o8 a8 complete excleve (enclave}.

Progumsbly, 8 fundementel charscteristic of an ex-
clave or enclave is that it iz a portion of one stsete completaly
surrounded by snether. According to the terms of our definition,
every excleve is admitted to have & "home" country (i.e. one to
which it belongs) and a "host" stete (i.e. one in which it is

located). If, however, an outlier is phyaicelly cordoned off
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by two or more countries, which is the "heoat" gtata?

Again it is to be repreotted thet this writer must
teke 8 nerrow (but hopefully not what would be construed sn
arbitrery) interpretvetion of certasin fects and sxclude this
hypothetical case from serious considerction, But he finds
it necassary to adhere strictly te the definition adopted

for tho purposes of this study if only to minimize confusion.

Tha lest theoroticsl possibility to be explored hare
concerng the enclevement.of en outlier in s state separated
from the paroent country by one or more inltervening stetes. An
historical exomple is the Weuenburg exclave, which laf in
Switzerland, Until its incorporstion by thot country in‘1848,00

it was sepsrated from Prussis by soversl intervening ststes.

Despite the strenucus reguirements of our definition,
it is not necesssry thot the bome country be contiguous with
the encleving state, Hor is the distance bestween the exclsve
{enclsve) snd the perent country of eny thecreticel importance
except where it msy cause sdditionsl difficulties of comuuni-
cebion., Thus, the sepsration of sn enclosura by one or more

intervening stotea would not 2lone effect its legol stetusg as

an exclsve or enclava,

EEOtta Y¥einer, Blisingen em Hochrhein: Die reichs-

deutache Insel in der Schweilz (Constence, W. Germeny: Friedrich
Stadler, 1955), p. B5.




COWCLUSIONS #0
In the foregoing, we proceedad to systemaficﬂlly

narrow the subject metter of our study. First recognition
wes given to the fact that the exclsve (enclsve) reprosents
but one kind of outlier in the typology of sbepe. Second an
ottompt wes made to classily the different types of enclosures
often confused for axclavés snd enclaves, Finslly, by vigor-
ously probing thelr individual circumstsnces, we tried to
learn in whet particular ways thess externslities differed

from the mein cbject of this inguiry.

Definitions sre inherently risky; but on the bagis
of the preceeding discussion we should be able to list now
the key oclements of sn exclave (enclave). Essentially, the
redl toest of an excleve or anclave 13 whether or not

(a) it is a part of omne country

{(b) completely surrounded by the territory of snother

gtate,

If any of thea above bagic cheracteristics is not present,

the cutlier dees not correspond to the definition of en ex-

clave (ancleve) adopted by us for the purposes of this study.ﬁ?

B?A brief effort was mede in Chepter Ona to explain
that correct use of the terms “exclave" and “enclave" depends
on the peint of reference. Throughout Chapter Two the words
wore used together to evoid confusion., But now that we havae &
good gresp of Gterminology, the terms will hereafter be employed
igta?changaably. This is purely 8 metter of style snd not em-
phESs1s.



Chaptar 3%
HISTORY

“"As an internstionsal phenomenon the enclave must
be sdmitted to have possessed a considorsble historical
importance ..."1 If only for this reascon, it should be
profitable Lo Ltake s genersal look at the praoblem sgainst
the background of history. In view of the countless number
of enclosures that exigted in the past, no attempt will be
made to describe in detail esch and everyone,., Instead we will
try to shed soma light on the overell complexity of the prob-
lem during verious periods especially after 1648, which is
gonerally regerded ss the turning point in the estabiiéhment
of the modern stete system. Where possible special sttention
will be peid to exclave situstions that seem typical or rele-~
vant to this study. Perticulerly, we will be interested in
testing the hypothesesg that excleves sTe bagically an instabla
phenomenon and sre psart of a discernible trend leading tﬂ'thel
consolidation of stete territory and the absorption of foreién
ancleved bodies. In kecoping with the broader outlines of our

investigetion, ocur focus will be on Europe.
ENCLOSURES IN THE MIDDLE AGES

The first diplometic documaent known to contain the

word "enclave"” was the Tresty of Madrid, which wes. signed

*c. d'0livier Ferran, "International Enclaves snd the

Question of State Servitudes," Internationsl snd Comparative
Law Quarterly, Yel, II (April, TT955), p. 23%,




42

in 1526.2 But it iz recognized that exclaves existed long
before thet doete. A large number of enclosures was present
in Eureope during the Middle Ages. In fact, a well-known
feature of feudolism is that it produced a patchwork
political map.5 Digscontiguous holdings were tolersted thaen
becauss of the decontralized nsture of feudsl rule and

werfsre,

Most of these digconnected asress consisted of
counties, morks, baronies, duchies and free towns. Each
was deminsted by a local ruler who was slways trying to
enlerge his domain. Many of thege settlements wera virtually
solf-gufficient. They hed tc be in view of the high cosgts
of trangportation; only goods of grealt velue snd little
bulk were gxchanged over digtances of more thean & few miles.
A§ & consaguence, most of these outliors snd their environs
w?:afaprrounded by underdeveloped lands, cutting them off

from their neighbors.4

*
‘r

Accoss. st this time wes not the preblem it becsme

later. Due %o the diversity of landholdings -- sometimes

Eﬂlaxander Melamid, "Enc¢laves end Exclseves,"” in
Davld L, 8ilis (ed. 7y Intﬁrnatlonal Encvclopedis of the
Bocisl Sciences, Vol. 5 {New rork: The lecmillsn Co, & The
Free Press, 1968), p. 61.

3Stephen B, Jones, "Boundary Concepts in the Setting
of Place and Time," Annals of the Association of American
Geopgrsphers, Vol. 49 (Saptember, 11959), p. cb47.

4G.B. Adams, "Faudallsm," Encyclopedis Britannica,
11th ed. {Cembridge: Cambridge Universlty Press, 1910-11),
Yeol. 10,
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strung out for miles -~ sach local sovereign was aware
that it was in hisg own interest to promote pessapgo through
the undardeveloped. lends and between settlemants. If one
petty ruler were suddonly to deny btransit acroes his tor-

ritory to a neighbor, he cculd expect retelistion in kind.

Genorelly, the HMiddle Ages in Europe saw feudalism
evolve into absolute monarchy. (To be sure, there were kings
in the feudsl pericd Jjust as thers were noblemon under the
menarchies, ) And with it territorial decentralizstion gave

way groduslly to the conscolidation of domains,

THE EXCLAVE PROBLEM OF GERMANY
(1548-ﬁa?1}

By the time of the Peace of Westphalis the demisc
of the Holy Homsn Empire had progressed considerably. Not
only were the feudal foundstions of the Empire undermined,
But the trend toward increasing decentralizetion resulted.
in greater independence for the diversprincipalities: which
peppered the German politicel msp of the age. Without regard
for the political, religious and economic interests of their
subjects, countless: numbers of smell potentatas hopelessly
intermingled their holdings. In the main, such complicated.
intertwining of domains was accomplished by a continusl

ghifting of ownership either through cession, conguest, in-
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heriterca, marrisge or tresty..

The incredible complexity of the lergoe number of
Garman ocutliers after 1648 mekes it practicelly impossible
to tell in meny cases which were truly enclaved. Ireguently,
the territeriel rulers themselves. did not know precisely
how their domeins were comprised. Boundseries were rarely
clasrly defined; cxac¢tness of limits ig to be found only
where special circumstences dictated'precision.ﬁ Such 8
state of effeirs is difficult teo comprahend todsy, when the

delinegaition of boundaries 1s mere or less taken for grantad,

A further problem with thoese anclosures concerns
the degrea to which the old German states were independont

end sovereipn. As members of the Heiligpes Rémigches leich

Deutschar Nation did they in fact possess sufficient inter-

netional status for their outliers to be properly cslled

axciaves??

gee Irmfried Siedentop, "Gecogrsphis der Enklaven
und Exklaven," Zeitschrift fiir Virtschaltspgeogrophie, Vol.
12 {1968), p. "12.

6Hnrman J.G. Poundsa, Political Geoprephy (New
York: McGraw-ilill Book Co., Inc., ‘1903%), p. 90.

7Dhe gnswar to this gquestion is "probsbly.”™ The
Treaties of VWeatphalis gave full internal sutonomy to the
Garman princes, At the ssme time thay recognized thelr right
to enter into sllisnces with foreign powers (so long as thay
ware not prejudicisl t¢ the empira%?
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These difficulties ere touched on by some of the
writers of this period. For instsnce, Johann J. Mosser
mentions in 1773 that quita » number of Gernesn gtates
included exclaves of others ss well ss independent en-
clcsuras.B Moreover, Karl G Gilinther, writing nesr the
turn of tha eighteenth century, meintsins that these out=-
liers are neot to be looked upon &s privete proparty or

Condominia., Rathor they sare to be geen as integrsl parts

S

of the territory of 2 netion,

Testimony thet this cheotic situsetion had not

changed much up to 1840 is provided by Johsnn L, Kliiber.

Ha writes in that year that10

«ss the lergest portion of the territorisl
area of several federel states is surrounded
by the territory of another single Bundes-
gtoat; but still more numercus ere g
smgller territorial sress ... which sre en-
cloged by the territory of one or meors
federal states.

Kliiber lists & multitude of Austriasn, Prussisn, Ssxon,

Bavarian, Hannoverian, Electorsl-Hassian, Brunswickian

BJohann J. Moser, Teutsches Nechbarliches Stasbs-
racht (Frankfurt e.M., 1773}, p. 209.

g1{51:'1 G. Giinther, Eurcpdisches V8lkerracht in
Friedenszeiten (Altenburg, “7@25, p. 178,

1Crobann 1., Kliibor, Offentliches Recht des Teutschen
Bundes und der Bundesstesten (rrankiurt @.M., 1840), p. 91,




and Nesgsovian axclaves and anclaves. Bubt he gives specisl
mention te the Duchy of Anhalt and the Principelity of
Schwarzburg-Sonderhausen lying in the imperial Prussisan
tarritorieg. lis oxamples of Prussion enclaves in the
HRhinelend demonstrete that at least some of these anclosures

conglsted of reletively large areas of conslidersble imperteance,

The significance of these outliers to Germany is
expounded at length by historiens of this age. According to
one, the rise of Prussis in the nineteenth century and the
advence townrds German unification werc not unrelated to the
vaat nunber of discontiguous portions of Prussisn territory
encleved in the domains of othor German principslities and

vice varsa.qq Another asserts thet Prederick the Grest, who

moada Prussis a major world power, wes concerned mainly with

*rounding out" his territory.12

With the founding of the Deutsche Reich in 1871,

the inner-German exclaves were deprived of their specisl
internatiocnsl stetus. They now became mere adminigtrative

cutliers, locoted within the boundsries of one country. By

1qRefer to J. Ancal, "Lag Frontidres, Etude de
Gbographie Politique," Acsdemie de Droit Internationsl,
Recueil des Cours, Vol. 50 {193%), p. 207.

12546 J. Ellis Barker, The Foundations of Gormeny
(London: Smith-Elder, 1916), pp. 233-23%,
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the end of the First Woerld VWer there were betwagn 200 gnd
A0 of these so-~called "edministrative axclavas“.qE At the

Linderkonferenz of 1928 as many as 1956 anclosures still
14

But by redrawing federsl boun-
15

remainad to ba eliminsted.

daries at this time most ware sbsorbed.

Although the paucity of information sbout individual
Germen exclaves after 1648 makes 1t difficult to sgpeak with
suthority sbout the problem, certalin fects may nevertheless
be noted. In the first plece, it mede s great deal of dif-
ference whether a German cutlier wes located in a Gorman or
non~German territory. When the former situation cccurrad,
relations were generally smooth and the source of irritation
w8s. minimel., But when the latter happened, it created a

potential eree of conflict.

Tha inner-Garman exclave sgitustion was the most

comuent 50 our snalysis of it will take preocedence here..’l5

qalrmfriad Siedentop, Bisingen und Veraenshof in der
Schweig {(Frankfurt a,M.:; Verlag lorlitz Diesterwag, 1938), p.

14A large number of theose sutlisrs ware located in
Thuringia: 14 Prussisn and 14 Saxon to be exset. While Prussia
pogsessed 15 enclosures in Brunswick, that stete owned 27 in
Prusgia.. 0f the 71 widely-scettered holdings belonging to
Prussia, the Grend IDuchy of Beden held s total of “11. For a
complete list consult Wirtschsft und Statistik (Berlin, 1927),

P. 963,

15555 “Enklave," Der Grosse Brockhaus, Vol. 5 {(leipzig:
F.A. Brockhaus, 1930%, p. D37,

16Th0$ﬂ important German exclsves lend-~locked in non-
Garman spesking dom ins will be discussed under the appropriste
heedings in other perts of this chapter.
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As might be imagined, the union of home and host ststes
in one Holy Roman Xmpire had important implicstions for
these oulliars. Essentially, it mesnt thet a basis for
cooparation alresdy existed, DBearing this point in mind,
it is not surprising to find a genersl toleration by the
host state of tha extention of "feroipn® administraticn
to the enclosurc. DBut this relastionship should not be
stressad too hesvily, feor rivelry among local rulers was

great snd encroachments were not uncommon.

As far s2s sccess wes concerned, it is well known
that free passage was tho genersl rule. Free trangit ex-
tanded not only to exclsva dwellers themselves but slsc to
foreign police 8and troops. In thet virtuelly every Gorman
state st this time passesﬁaﬂ at least one exclave, it was
in the interest of sach and every local sovereign not to
undartake steps that would hinder free communication between

the outlier and the motherland,

THE EXCLAVE PROBLEM OF FRANCE
(1648-1815)

The Treaties of Westphalis, which ended the Thirty
Years War, ware negotiated smong Catholic and Protestant
states st Minster and Osnebriick between 1644 and 1648, One

of these, the Treaty of Miinster, which was concluded on



49

Octobar 24, 1648, between the Hepsburg Emperor Ferdinsnd
IIT and the French King Louis XIV, crested three complste
axclaves belonging to the latter. Those wara the bishopric
of Metz (end its dependancies), which wos enclaved in the
Duchy of Lorraine, Landesu and Philipsburg, the last two

17

gnclosad in the Germen Empire.

In regserd tc the exclave of Philipsburg, which
wes located on the right bsnk of the Rhine near Speyer,
the French received the right to fortify thas sres. And
Artiele 76 of the Treaty of Minster stipulated frese transit

18 No specisl rights of

to French troops whenever needed.
pessbge, howaver, were provided for the stretegic frontier
fortress of Metz and Landeu, the most sdvenced Franch fort

in German territory.

A little over a decade later (1653), the military
defesat of Spein led to the sighing of the Treasty of the
Pyrenees between the lost Catholic King Philippe IV and
the Most Christian King Louis XI‘J.'Ig As well as permenently

fixing the Pyrenceg Mounteins sas tho "nstural boundary"

17%he text of tha Treaty of Kinstar cen be found
in Fred L. Isrsel {ed.), Mojor Paoce Trecrties of Hodsrn
History, Vol. I {Naw York: ilcGraw-ilill Book Co., 1957),
PP 744,

18

"Ingtrumenta pacis Westphalicas," in guallen Zur
neueren Geschichte (Bern: Herbert Leng Verlag, 1949), p. .

191‘1‘19 Traasty of the Pyrenees was cigned on November
7, 1659 and is contsined in Fred L. Israsl (ed.), Mejor
Pasce "'resties of jodern History, Vol, I (New York: licGraw-
Hill DOOK 00., 1967), ppe S0-114,




betiwean Spein and France, this convention crestod the
Spenish execlave of Llivia (about which we will hear more
latar} and established thrae French enclaeves in the Spanish
Hetherlends: Avasnes, Philippoville and Mariemburg. These
three towns constituted a ransom which Philippe IV consented
to pey Louis XIV for sn asmnesty in favor of tho Prince of
Condé&, who had earlier teken up srms sgainst Trance. Undor
the terms of the Tresaty of the Pyrenees, the French en-
closures were not to be fortified at sny time., I'ree commun-
lcation over Bpenish territory, however, wes guarsnteed.
And unlike the Tresoty of Miinster (which provided for unhin-
dered troop movements only) no distincltion wos msde between
the passage of c¢iviliens end military cor parsmilitery

p&ranHEI,ED

In 1668, Frence recaived s pnumber of sdditionsl
exclaves. a3 & result of the Treaty of Aachen, which ended

21 These territories

the war pgainst the Spanish Netherlandg.
includad Furnes, Courtrai, Audenarde, Tournai, Athe, Binche
and Cherlerci as well as Bergues, Armentidres, Lille snd

Douai. Undoubtedly, since no specific proviasions for theseo

20599 in psrtieculsr Articles 39, 53 and 69 of the
Treaty of Lthe Pyroanees.

aqﬂnother nama for the Trasty of Aachen is the
Treaty of Aix-la-Chspelle; the former is the German neme
while the lstter is French. The Treety wes concluded on liay
2, 1668 and can be found in Fred L. Isrsel (ed.), Major
Poace ''roaties of lModern History, Vol. I (New York: lcGraw-
Hill Book Co., 1997), pp. 121=-127.
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outlisrs were made, the French King must heve assumed thet
reletions betwaen him and the Spenish King Cherlas II wera

now geood enough to render this precsution unnecesgsry.

Four yesrs later, France ¢once sgain declered war
on the Netherlsands, thus provoking a conflict Cheat scon
enbroiled five mejor Eurcpesn powers. Finally settled by
the Firast Peace of Nijmegen in 1678,22 this war led tc the
elimination of most Trench excleves. As compensetion for
cading Louis XIVY Franche-Comth, the Spanish King roceived
the encleves of Courtrai, Audenarde, Athe, Binche and
Charleroi {(all scqguired by France in 1668) .22 Apperantly,
these enclosures had peosed some unanticipeted difficultias
between the two countries for the Tresty of Hijmegen stetes
specif;cally thet this exechsenge was cerried out "In ordaer
to prevent the kind of difficulties from erising which the
enclaves heve ceused since the execution of the Tresty of

Aix=la-Chapelle ...“24

Eventually, only Philippeville and Mariemburg re-

mained French exclaves. But by tha Trosty of Utrecht in 1713
25

they became Augtrign possessions.

EETha First Trasty of Nijmegen (Nimeguen) was sipgned
on Septembar 1Y, 1678 end is included in rred L. Isreel, opus
cit., Vol. I, pp. 129-131.

. EaJchann J. Moger, Teubtschoes Auswiartigeg Stasstsrecht
(Leipzig, 1772;, p. 366.

2qunri Yost (ed.), Los grands treitbs du rdgne de
Louig XTIV, Vol, II {Paris: Alphonse ricard, 18935-1899), pp. 90-91,
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In 1679, a Second Pasce of Nijmegen was signed.EE
Among other things, this accord provided for the abolition
of one Irench exclsve end the creation of two others, In
return for Lthe Philipsburg oxclave (established in 1648},
France received. the city of Freiburg, the key to the Black
Fnrest.e? But Louis XJV d4id not tske onything for granted
this time snd hed the French right of pegsage codifiad,

According to Article & of the Tresty of NiJmegen,
the route leading from Brissch to Freiburg (approximstely
aixteen mileg) wes to remain open to the King of Frﬂnca.aa
And as often &s needed “"free but inoflfensive" passage
would be granted. for French soldiers, stores, eotc. It was
al s¢ ggread that no taxes, teriffs, duties or other transit
duas would be placed on tha movement of supplies necesssry
for the provisioning of the garrisgen or inhabitonts of the
city en route betwean Brisach and Freiburg, The only re-
striction on #ccess was that the French were compelled to

29

follow the most direect route to the outlier,

27Phe Tresty of Utrecht was: signed on April 11, 1713
and can be found in Fred L. Isrﬁel, gpus eg¢it., Vol, I, pp.
177 =239,

250he Second Treaty of Nijmegen (Himeguen) wes.
signed on February 5, 1679 and ia included in Henri Vast,
opus cit., Vel, II, pp. M00-105.

E?Herhart Michealis et 81, Geschiehte dor Neuzoeit
{Rhada, W. Germany: Verlag fiir Hlssnn und Bildung, 1969}, p. 303,

28

Henri Vaest, cpus cit., Vol. II, pp. 100-105.

EgIbid.! PIJ. '104"‘105'



23

The Second Trostiy of Nijmogen also placed. the town
of Hanecy, which wss enclaved in the Duchy of Lorraine, in
French hands, Under Article 14, sccess was gusrentesd for

French troops via four difforent reutes deo marche, each

belween one and one-half miles wide. This psrticular arrange-
ment proveud unsetisfactory to the Duke of Lorreine, however,

and he chose to sbandon his domains to the French.3ﬂ

Az a result of getbacka suffered in yet another
wer, France wes forced by the Tresty of Ryswick (between
Louis XTIV and the Empercor Leopold I} in 1697 to cede 8ll the
territory it had acquired by the Tresties of Minster end
Hijmegen.ﬁq In ragvrd to the French exclaves, this meent the
honding bock of Fraiburg and Nency {both cbteined in 1697).
As compensstion for regaining possession of Nancy, the Duka
of Lorrsing, now reinststed, was sncouraged to present tha

32 Namaed Seaserlsutern

French King with the outlier of Sarrelouis.
todsy, this ares consisted of a single village and jts forti-
fications and was egnclaved some thirty miles from the mother-
land, Strengely enough, nothing was stipulsted this time

sbout French right of wsy or administration.

50Frank E. Krenz, Internstional Enclaves and Rights
of Passege Ph.D, Dissertation, Goneva, sSwatzerlend: Graduste
institute of International Studies, 19561, p. 38. '

3'11'1'1\\51 Treaty of Ryswick was signed on September 20,
1697 end is included in Yred L. Israol, ppus cit., Vol, I,

pp. 145-176,

5EBEE Article 32 of the Trasty of Ryswick.
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In 1714, the Tresty of Restadt was concluded, thereby
ending thae wars of Spsnish Succession (a8t least ss they in-
volved Frﬂnca).55 Among other things, this convention recog-
nized the suthority of Louls XIV over Landsu, which was located
some fifteen miles awey from France. Under Article 1% of this
treaty, Landau could be fortified by the French, But again
nothing speecific was gsid about scceass or sdministration,
Presumably, relstions were such that no grest preblems were

foresean.

By 1765, Lorraine hed been pescelfully restored to
Frence, Consequently, Metz (end its dependencies), which had
baan obtained in 1648, wes no longer encleosed in forsign

territory but was now made & contiguous part of the kingﬂom.54

The era of Nepoleon (1799-1815) bore importent impli-
catione for the remaining French exclaves of Philippeville,
Mariemburg, Lesndau and Sarrelouis. Essentiselly, it meant thst
they, for the greater part of this pericd, did not function
Bs true exelaves, Surrcunded as they were by French-oc¢cupied

torritory, they wero not really cub off from the rest of

33The Treaty of Restedt was concluded on March 6,
1714 and is contained in ¥red L. Israel, onus cit., Voi., I,
pp. 241-280.

34Eduurd Bauer, "Etude gbnérale sur le régime des
encleves at le droit de passsge depuis les traités de West-

phalie," I.C.J. Pleadings, Case Concerning Right of Fassepe
over Indisn Territory (19607, Vol, II, p. VETE
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France. There was no problem of aceess, and they weore ad-
ministered gs if they were Joined territorially with the

home stete,

The defest of Napoleen in 1814 gsounded tha desth
knell of ¥rench intornstionsl powsr for this period. It
plso initieted 8 finsl rounding out of French territory.
For, according to the First Poece of Paris of thet year,55
the exclaves of Lendsu, Sarrelouis, Philippevilile and
Marismburg were made contiguous perts of Frence. The fol-

36

lowing yesr the Second Peaca of Paris, which re-estab-
lished. the Germen Confederstion within its frontiem of 1790,
provided for the absorption of Sarrelouis by Prussis snd
Landau by Bavaria.5? All told, these wears the lest importent

foreign outliers situsted in German domains. And thay wero

tho last excloves owned by Francﬂ.ﬁa

33phe First Pesce of Paris wes signed on Mey 30,
1814 and is included in Fred L. Isrsel, opus cit., Vol. I,
pp. 501-317.

56Ths Second Peace of Paris wes coneluded on Nevombor
20, 1815 snd cen be found in jbid., Vol. I, pp. 577-593.

5?Hans Heass, Lendsu in der PPfelz (Landsu, W. Gormenys
Sechmitt, 1969), pp. 10-11.

58360 Edward Hertslet, The Mep of Europe by Traaty,
Vol. JI {London: Butterworth, 187/5-1891),




As was true of our anselysis of the Germen enclave
systam, the lack of detsiled informaticon about the French
axclaves precludes us from drewing fer-reaching conclusions
sbout pest prectices. Wevertheless, certain cbservations wmay
5611l be made. Of overriding importsnce it sppears is the
fact thet unlike the establishment of the Germsn enclaves
those thot belonged to France owed their existence primarily
to one or the other internstional war or altercseticon. In
this respect, the wers under lLouls XIV have been seen as "a
push toward and a consclidstion of ‘natursl frnntiars‘“.339
While those under Nepoleon invelved complex militery factors
and "power politics".

The relstively short life of these anclosures and
their small number seen tﬁ point up the scuteness of prob-
loms of sdministretion to Frence. Foreover, the common
resort to the specification of rights by the psrent steate
in tresty form reinforces the suspicion that the kingdom
ran into trouble frequently with the host stete when it
tried to exbend its authority to one or the other ouslier.

Of course, 8s long as French scldiers oceupied the surrcunding

countryside thara was. noe problam,

As far ag access to the exclaves was. concernad,

Frence seemed wmost concerned with obtaining special transit

39Frad L. Isresl, opus ¢it., VYol. I, p. 117.
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Tights for the military. This concern may be understoad
batter when it is realizad that in those insecurce times

thea pessege of troops was 8 dreaded occasion, And thig

was brue whether the soldlers belonged to friend or foe,
for the approcach of any army inverisbly led to a8 plundered
countryside. Because no provigion is known to cover the
passage of civiliens, merchants, etc., however, one must
not assume that sccess wes denied to tham. On the contrary;
the trensit of these individusals did not posa the same
threst to the host stete, end in view of the lack of reports
to the convurse, it msy be smsumed thst the psssage of

these peopls was: normsl and generslly free of hindrance.

THE EXCLAVE PROBLEelN OF THE NETHERLANDS
(1648-1807)

The Treaties of Westphalia left the Ropublic of
the United Netherlsnds in an anvieble internationsl position.
After a long struggle, lasting from 1568 until 1648, the
Dutech Republic had finally defaestod Spsain. Thenks especislly
to its superior navel strength and world-wide commerce, the

NHetherlsnds now becsma ong of the most powerful nstions in

Europes.

Atlagas of the post~-Westphalis period show clearly

that the exclave situetion in the United Hetherlands wes
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highly complex end net in the least bit beneficisl to a
grast powar.qﬂ One Duteh expert, commenting on the curious
intermingling of territorisl sovereignties st this tima,

haa described it s ona grest "mnsaic".lH

But nowhere was the intertwining of holdings morae
chactic then slonpg the southern beoundary of the Republic
betwoaan 1648 end 1795. In the first place, there was a
number of German outligrs anclaved in Dutch domains. These

42 In the second

included Ravenstein, Gemert and Luiksgestel,
place, there were several purcels of the United Netherlands
situated within the German Empire~4§ and a few mora enclosed
in the Spanish possessions to the south. Especially noteworthy

of the latter were Massgtricht, Venlo and Dvarmaasch.uq

uﬂFcr ong of the best atleses of the period consult
Leon ven der Essen (ed.), Atlas de phoprephie historique de
la Belpique (Brussels, 1@19}.

41F.A. Brekelmans, De Belgische enclaves in licderland
Ph,D. Dissertstion, Nijmegen, Hollend: Facuily of Law, Uni-~
versity of Nijmegen, 1965, p. 2.

42593 A.A, Beskman (ed.), Geschiedkundige Atlss van
Nederland ('s—Gravenhage, Holland, 1913).

'43Rﬁfar to W.A. Fabricius (ed.), Geschichtlicher
Atlas der Rheinprovingz,
44

For details see Huibert Emmer, De grenzen van
Nedorland vsn de Wielingen tot de Rijn (Amsterdsm, 1937}, D.

5
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In contrest te the irregular southern frontier
of the Republie, the boundary of Dutch Flanders was almost
gompletely free of enclosgures, Mainly this was because the
delimitation of the border here had been left ontirely up
to Spesin and the Netherlends, and they hod tried to aveid
leaving outliers of one country in the other. But ﬁhEy warea
‘not complebely successful. Thus, we find -- smong other
excleves —~— Bokhoven, a splinter of Lidge, snd the cloister
of 3t. Geaerlsch, a small Spsnish enclaﬁe enclesed in Dutch

?alkanburg.45

The turn of the eighteenth century merked the be-
ginning oj_the end for the Dutch axclaves as well es the
foreign encleves inside tha Hgtherlanﬂs. It wes at this
time (4795) thet the Republic, after two centuries of inde-
pendence, wss invaded by the French. Rensming it the Batavien
Ropublic¢, the invadaré procoaeded to sbelish such intricete
politicsl geogrephy. In the end, wholesale trangferes of
suvéreignty led to the.annexation of 8l foreign oukliers
in the Republic with the notable exception of Luiksgestal,
& Gorman exclave. But it too was finelly elininated in 1807
by the Tresty of Fontaineblesu at the height of Napscleon's

powar -46 :

45899 for instence Frenk E. Krenz, cpus cit., p.
39.

uEF.ﬂ. Breckeimans, opus cit.! pe %. This ruling was
not upheld &t the Congress ol Vienna in 1814, although its
validity was recognized in 1818,



Despite the rathor sketchy nature of the foregoing
presentation of the Dutch enclavo system, 2 Tew generali-
zations may be sttempted, First, in regaerd to the sdministra-
tion of thess putliers, it deces seem fairly certein that
they posed more then just an inconvenience for tha psrties
concerned. The sharp reduction in the number of exclaves
beliwaen 1648 and the last hsalf of the seventeenth century
would appesr to confirm this. As far Bs we cen tell, the
majority of enclosures were abolished not by mesns connected
with werfsre but by the simple and pesceful device: tﬁa

torritoriel exchangs.

Those few axclaves still in existencs after 1661
appearaed %Ho enjoy reletively free contact with the homae
state. A typicel example might be the Abbay of St. Gee&lach,
8 Spenish area onclaved in the United Netherlands.. According
to an "“Act of WHonpreJudice" of that yesr betwesan the Duteh
end the Spanish, the inhabitants of this exclave, mostly
women end nuns, wers given the right to enter 2nd exit their

#7

cloister without hindrence via Dutch territory.

THE. EXCLAVE PROBLEM OF GENEVA
(1536-1815)

The aexclave problem of the old city of Geneva arosa

ouvt of the religious atruggla between Catholic end Protestant

#?other rights of passage were also extended. Ssee
Groot Placaet-Boek, Vol, II, pp. 2777-2778.
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factiong in the sixteenth century. During this period the
city managed to break away from the Catholic Duke of Sovoy
and in 1536 establish itself as an independant republic of
Protestent persussion. Hevinpg taken cver certain church
lands at the time of independence, Geneva now found itself

in possession of four small axcleves outside its walls.qa

At first the sdministration of these sp-called

mandamants did not pose a problam. Between 15%6 and 156i,

the same time Celvin used the republic as & bese of oper-
8tions for launching the reformation, Geneva and its out-
liers were encompassed by territory belonging to the friendly
Protegtont Bernese. Bult in 1564, the yesr of Calvin's death,
the Treety of Lausanne csused the Bernese Republic to restore
the surrounding srea to the Duke of Savey. Unsurprisingply,

this turn of evenls bore no geod lor the four mandemenls or

Geneva itself, for that mstter, which seversl times during
the last helf of the sixteanth century bsrely escaped blocksde

by the Cotholic mcnarch.qg

Geneve end its outliers remained. encleosed in hostila

territory bthroughout the seventeenth cantury. But two evants

48Eduard Bauer, opus cit., p. 770.

1pia., p. 777.
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took ploce thet altered the three-cornered relestionship.
The firsl cccurred in 11601, when the Duke of Savoy was
forced by the Yresty of Lyon to cede the 8rea around the

mandement of Peney to France. Other then trensferring

sovereignty ocver the encleving region, however, the treaty

dia not redically chengs the situation.”" The second ovent
happensd ths following year. During +the night of the "Escalads"
in December, 1602 fighting broke out between Sevoy snd (enova,
which was c¢nly endad the next July by the Tresaty of 5t., Julisn,
This treaty provided the besls for a durabls peace between

the two warring sovereigns snd gusranteed free access Lto end

from the mendomonts enclsved in the Ssavoy lands. The right

of pessaps was unusually broad and extended to ineclude local

51

rasidents, goods traffic and cfficials.

During the course of the eighteenth century Ganevs

procecded fo consolidste her hold on the mandements. First,

in 1749, a Lreaty was signed with France reaffirming tha

status quo in the Peney exclave and guseranteelng the passage

of inhabitants, goods and government 0fficiﬂla.52 Then, five
¥oars leter, an agreement wes reached with Ssrdinis over

Juegsy, which was enclavad in Savo:,ra:.:d soll, According to the

EGEduard Bauer, opus cit., p. 777

5-1599 Articleas I, II snd III of the Treaty of St.
Julian, concluded between Gensve and Ssvoy on July 2%, 1603,
Gandva, MDOXIX, pp. 5-6.

22z duard Bauer, opus cit., p. 777.



terms of thias &ccord, the itinerary to be fellowod by
Genevois officears into Jussy wss regulated snd their ob-

ligotions wore narrowly stipulateﬁ.55

The French Ravolution end its aftermsth proved

fatal to the mendements. In 1792, French soldiers inveded

and occupied the surrounding rogion of Savoy. Thet seme
yoar the Netional Convention decided that this ares was
Just what Frence nesdad to round out its territory and

5i

proceeded to snnex it as the departement of Mont-~Blanc.

Az a result, Geneva and its ocutliars became completely
enclosad in French territory. And due to religious and
ideclagical differences betwesean the two countries. commnun-
ications were now hazﬁrdous. Six yearsm latar, the ¢ld city
and its four enclaves were physically cccupied by French

55

troops.

With tha defeat of Napoleon in 1813, the gtatus
guo enta was restored. Geneve reverted to its previocus

status 85 an independent republic. And the mendements bagan

once more to function a&s true exclaves. But too much had

53Eﬂuarﬂ Bauer, opus ¢ibt., p. 778.

5“Narman J.G, Pounds, "Frence and 'Les limites
Naturelles' from the Sgventeenth to the Twentieth Centuries,
Annals of the Associeitign of Amsricaen Geogrephers, Yol. 44
(March, 1954}, pp. 51-b2,

55Herbart Michselis et 8l, Geschichte der Keuzeit
{Rheda, W, Germany: Verlsg fiir Wissen und Bildung, 1969}, p.

599.
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happoned in the meantime, perticulsrly in taerms of political
integration, for this situstion to long preveil. Consequontly,
woe learn thet the ¢ity end its enclosures sre madde integral
parts of the Swiss Confederation by the Treaty of Paris the

following yesar (ﬂ81u).56

The sovercignty of Genava over its mandomants wes

racepgnized by the Congress of Vienna, which establishad the
parmanenf neutrality of Switzerlsnd in 1815. But to enebls
the Kenton to effectively sdminister the isoleted territories,
the Powers outlined specific rights of passage. These ware
fairly libersl as the illustrotion of Peney shows. After
giving French officials prior notice, Genevois police and
military were free to visit the cut-off ares. 'There were no

o7

rastrictions on ¢ivilian transit or the movament of goods.

The next year the exclsve problem was sbolished
altogether. According to the Treaty 0; "urin, sighed by Sar-
dinia and Switzerlend, the old city obtained seversl new
politicel distriects. In that these domeins provided Genava

with complete territorial contiguity, the mondements now
58

bacame discnclaved. The and of an era was st hand.

56566 Article ITI, Paragraph 7 of the TFirst Peace of
Paris in Fred L, Israsl, opus cit., Vol. I, pp. S01=-517.

5?Article 79 of the Declsration of the Congress of
Viennsa of June 9, 1815 pertsing to sccess to Peney, Refer to
Fred L., Israel, opus cit., Yol. I, pp. 555-556.

55Tha Treaty of Turin was gigned on larch 16, 1816
and can be found in Cussey de MNartens {ed,), Racueil manucl
ot pratiquo de traiths, Vol. ILI (Leipzig, 1840}, pp. 244-252.
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Tha cese of Genave's four mandements demonstrates

how relotions in goneral between home and host states can
affget conditions in sn exclave, When contscta between the
two countriesg sre friendly (ss they were between Geneva
snd the surrounding Bernsse Republic 1556—%564), then the
putliegr is raraly a pource of tenasion. Hewever, when co-
operation is poor botween the two sovereignties (ss it wes
betweon Protestanlk Genevs ﬁnd Catholic Savoy 1564-17992),

than the enclosure becomes 8n acute isgue,

The comparatively long life of the mendements

mey be explained by the spparent raspect they commended as
exclaves. Despite fregquent wers and repeated changas in the
politicel lendascepe the intervening country tended not to
digpute thsa parent stﬂte'é right of psassaga, A study of
higtorical documents revesls that in st least twoe cases
{(Penay and Jussy)} lairly libapal immunities were obtained
by Genevs. And in view of no contradictory avidence' we may
sssume that communicsetion with the other two outliers con-

tinued to be pomsible until the end.
CONCLUSIONS

Enough has basoen written to demonstrate the his-
torical importance of the Europesan sxclave phenomenon. Un-

Tfortunately, the paucity of information sbout these esarly
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outliers did not ®lilow us to explore their situation in detsil.

It should be recelled that we set out in the beginning
0of this chaptor to sheod some light on the overall complextity
of the exclave problem in Europeen history. In view of the
importance oi the post-Westphalis period (1648) in the estab-
lighment of the legal equelity of states, we agreed to devotse
mogt of our attentlion to the modern Europuesn ﬂxpérienca. Such
an snalysis snd the results obtsined would help us te ssseas
the hypotheses that exclaves are basically unstable phenomens
and thet they sre part of a discernible trend leading %o thae
consolidetion of state territory and the sbsorption of foreign

'enclavad bodias.,

Qur findings, slthough severaely weskened by the lack
of detasilled infeormation, would seem to lend support to our
“ingtability" and "absorption" propositions. In fact, they soem

to indicate thet le sort inbvitsble des snclaves eat d4d'éitre

abgorbfes. Generally, however, the trend towards the "rounding

out" of territory wes uneven. And it does not stretch back to
the hiddlie Agcs when Herritorisl discontinuity was most common

bacauge of Lthe decentralized nature of feudal rule.

In the main, the oid European sexclaves enjoyed lives
of relsetively sheort durstion {although there were some notable

exceptiona)}. But this lack of gtability was not due ususlly to
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the peculisr circumstences of sach embedded territory. Rethar
it wes mostly the result of system ingtsbility, which was
notorious for the post-Westphslis period (1648). At this time
territorial posaessions werse in constant flux and exclaves
were caught up in the cross-fire.

Ocecasionelly, 9xclaves were liquidsted pescefully.
Apparcently, the mosgt impeortant recourse in thip rﬁgﬂrd was
the territorisl exchange. However, many oultliers were also
abolishaed through inheriteance end marrispge. Boms ware even

extinguished as a royal favor.

But the role of conflict in the sbsorption of exclaves,
perticularliy sfter 1648, camnot be overlcooksd. For fregquently
these discontiguous aress becems inextricebly involved in greast
pawer struggles. France probably represents tha extrame csse.
The dlement of conflict sppesrs of least significence in the
immer-German situation. And for good reason. The Holy Romen
Empire provided 8 naturel fremework within which oppoaing in-
teresta could be reconc¢iled. But thern this errangement waa

unigue.

Generally, ag long 88 there was a belance of powsar
batwaon home snd host states or when the former enjoyed a
rroedominence of power, oxclaves could be meinteined., But once

8 shift in the powsr equation took place, there almest inevitsbly
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followed a8 sorting out of territorisl poaseasions, which
more often than not resulted in the disenclevement of terri-
tories. In those daya, the gain of territory {ingluding ex-

claves) was & prize of wer end its (thaeir) losa a reparstion,

Inatability meema greatest in respect to the French
exclaves osteblished sfter the Peace of Westphselie, This wes
particularly true during the seventeenth end aightéanth con-
turies when that country pursusd an openly belligerent course
in internstionsl affairs. Through scts cof conguest, intrigue
and pertition, it succeeded in enlsrging its domsin and ex-
tending its influence. The turning point ceme with the defeat
of Nspoleon in 1814, which initieted the "rounding out" of

French territory.

The exclave problem wes of gresteat conaequence in
Germany (there wers more of them)., But if systemic factors
were more importent in the estsblishment and elimination of
axcleves belonging to France, this 4id not seem true in regard
to the inner-Germen gituation where indigenous elements largely
sccount for their instability. Most importsnt herse was the
tendency of locel princes to disregsxd the interests of
their subjects snd hopelessly internmingle their territories
through a continuous process of cession and scquisition by
merrigage, inheritance, intrigua, ete, This cheotic set of

circumstances contributed in no small wsy to the urgency of
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Goermen unificetion in the nineteenth century asnd the reduction

of these snomalias.

The situetion perteining to the Hetherlands after
1648 follows more or less the "instable" and Yabsorption'
pattern observed eclsewhers. Wholessele transfeors of sovereipgnty
lod in succeeding centuries to the snnexation of practicslly
gll foroign cutliers in the Hepublic snd those of its cwn lo-
cated in other countries. The few enclosures thet remeined weare
systometicaily dispatched by French invaders st the turn of the

pighteonth century.

Finsily, we come to little Geneva and its four mande—

ments which were created in 1536. Stability sppears proatesth

here. For despite frequent upheavals snd repssted changes in

the politicel landscape, they persistaed for 280 years. No doubd,
¢close administrative tiesg with the home stote and recognized rights
of passapge by the host country ployed e crucisl role in their

long life. But in the end they Hoo succombad to irresistabla
pressuraes, Ln this case, it was not war, however, but the peace-

Tul redrawing of boundsrios that resulted in their disenclavenant,



Chaptexr 4

OVERVIEW

Weo hava now hed e chance to review the exclave
problem as it existed in Europea during the mora distant
pagt, Unfortunately, the psucity of information about these
gsrly outliers did not permit us to drew sny far-resching

conclusions other than o suggest that le sort indvitable

des enclsaves est_d'dtre ebsorbfes., Therefore, in the sttempt

to bridge this gep, we shsll proceed to examine in more
depth selected exclave situations in the contenmporary post-

World-Wer-II period.

This time our focus will not be restricted solely
to Europe. Rsther, in the effort te ses how the question is
treetad elsewhere by stetes, examplas will be picked from
modarn, neon-Western cultures. Specifically, we will be inter-
egted in studying illustrations from Asis, Africae and the
Middle East wmere it ig Known that eoxclaves heve existed. iAs
before, major emphasis will be plasced on those enclosures
that seem representative or pertinent %fo this inquiry. At the
sama time, we intend to use this opportunity to test the

universalizsetion of our two centrsl hypotheses,

LUROPE

The number of complete Europesn exclaves to survive

into the twentieth century is fixed at forty-two. All but
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one of these atill retsin their enclaved status. The aingle
excaption is Verenahof, a former German cutlier situated in
Switzerlend. As the other exclaves are the main subject of

this inquiry, we shall limit our concern to it,

Varenohof

Until it possed to Switzerland in 1967, Veranshof
was but sn obscure segment of the Germsn commune YWiechs om
Randen, lying near the village of Biittenhardt in the Kenton
of Schaffhausen, Approximotely 18 scres in sres, this exclave
was located sbout 500 ysrds from the German frontier. Together
Verenshof coumprised three farms snd ferest land, which wsre

owned snd inhabited entirely by some twenty Swigs naantin:umalsm”|

The ocrigin of Verenshof iz not in disputo end csn
be traced back to thae Middle Ages. During thsat epoch it con-
sisted merely of & portion of cleared but uncultivsted lend.
It received its neme from the "Verena Church,® to which the

land coriginally belongead. =

Yerenahof'a survival has to do with lost opportunities
by the City of Schaffhausen, which c¢ould easily hsve acquired

the aras in the early sixteenth century, thus rounding oub its

1Personal interview with Otto Weiss, Blirgermeister of
Bigingen, August, 1972.

EFranz Gtz (ed.), Dss Biisinger Vartragswerk (Redolf-
zall, W. Garmany: Huggle & Meurar KG, 1968}, p. 7.
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torritory. Twice Count Christoph T won Tangen offered to
s8ll his domeins to Schaffhsusen and at a bergoin price:
Tirst in 1516 and then in 1522, But for resasons that are
unclesr today, munigipal suthorities refrained from teking
edvanteaga of this propitious opportunit:,f.5 Some time after-—
vards the elders of Schaffhausen reversed themselves and
tried repeatedly bul without suﬁcass to obteln control of
the outl:i_.er.ﬂ As one locsl historian, writing in 1964, has
obgerved: "The prea was lost to Schaffhsusen in the ysar

1522, snd it remained to our time.“5

3Phe campleta story is teld by Ernst Steinamann,
"Dar Verenshof," in Der Versnahol bel Bilittenhsrdt (Blittenhardt,
Switzerlend: Community Office, 1967}, p. 24.

#1phe boundary between Switzerland and Germeny is ons
of the most complex in Switezerlsnd. It does net follow the
netursl features of the lsndscepe st 81l bubt runs very ir-
regularly, bending snd zig-zsgging at unexpected intervsls.
As 8 result of @ mutual desire to do something about this
perplexing situation, many sttampts have been meda to straighten
put the border here., Beginning in the early ninsteenth century,
Napolaon 1 undertook severpl steps to clear up obscure plseces
along the frontier., But as far ss Versnshof was concernod, he
wes unsuccessful. ¥or ils part, the Congress of Vienna reviawad
the problam but was unsable to arrive at a getisfactory solution.
On March 1, 1639, Swisg and Germsn oflficiels took metters into
thair own hsands and concluded a boundary convention. Howaver,
slthough this tresty trimmed down the number of irregulsr points
glong the border, it did not eliminate the Verenshof exclave
mainly because Switrzerland was not prepsred to offer any of its
territory in exchango. Further discussions were carried. out in
1913 and 1914, when they were unexpectaedly interruptad by the
First YWorld VWer. Following the conclusion of the war, talks
ware resumed. but no sgresment wes reached, During tha 1950s
discusgsions were picked up once more, snd eftor eight yesrs of
serious negotistions a tresty was finally signed on Novembar
2%, 1964, Three yesrs later this convention went into effect.
Among other things, it provided for the absorption by Switzerland
of the Verenahof onclave. The trials end tribulotions of thess
negotistions ara bast told in a forthcoming Ph.D. Dissertstion
by Rudolf E. Scherrer, donas at the Univearsity of Ziirich for the
Department of Law and Political Science,

5Ernst Steinemsnn, opus ecit., p. 24,
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Although jurisdiction over Verenshof changed hands
saveral times in subsequont centuries, it retained the
choracter of en enclosure. Until -1663%, it was the property
of the von Tengen Ismily. However, at that time, sovereignty
was transferred to Prince von ﬂuersparg.ﬁ Then, in 1806,
when the Grand Duchy of Bsden becams a member of the Confed-
oration of the Khine, it was sawarded Jjurisdiction over the
isolatad.area.? Following the incorporation of Baden in the
Reich in 1871, Versnahol bhecame psrt of a united Germany.
¥inally, with the founding of the Federsl kapublic in 1949,
and the recorgsnization of the German Linder three yesrs later,

the exclave was incorporated in Bsden-tHirttemharg.

The cese of Verenshof is perticulsrly interesting
if only becsuse of the unusual problem it reised., Namely,
how does a country sdminister an iscleated part of its terri-
tory which is privetely owned end inhebited entirely by
foreigners? For between 1852 asnd 1967 the Germen outlier was
completely under privete Swiss ownership, and only Swiss

citizens rasidad thera.B

For the most part, thers was little contact between

Vorenshof and Germanyduring this pericd. Since October 1, 1854,

EFranz Gétz, opusg cit., p. 7.

?Irmfried Siedentop, Bisingen und Verenshof in der
Schweiz (Fronkfurt a.l.: Verleg lForitz Dlesterweg, 1938), pP. 78.

"“‘BHubart Auhsgen, Die vilkerrechtiiche Stellung der
Enklaven und Exklaven Ph.Dl, Dissertation, Gottingen, West
Germany: rFaculty ol Lsw, Georg-iugust University, 1967, p. 20.
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the oxclave hed been excluded from the Germen customs &rﬂﬂ-g
And althoupgh taxes were still psid to Germeny, Verenshof's
chiaf econemic ties were with Bittenhardt, the neighboring

10 It wan

Briss community to which residents belonged.
Biittenhsrdt that was compelled by circumstsnces Lo shoulder

major administretive responsibility for Veraenshof.

As might be expeacted, the identificatién of local
rasidents wasg with Switzerlend and net Germany. Thus, thoey
did not call themselvos "Varsneholer" as they were lsabalod
by the Garmen government. Rather they csosually referred to
themselves ss "Bilittenhardter" after the bordering Swiss.

sattlamant.qq

Sometimes this haebitation of Verenshof by foraigners
had peculiar consaquences.. For one thing, exclave dwellers
ware technicelly viewed by the 3wiss government as belonging
to that group of "overseas Swiss", This meant that they were
required to register at the Swiss consulate at Freiburg,
Germeny even though thoy =-- for all practicel purposes -—

12

ware members of Blittenhardt. For another, residents could

9Franz Gotz, opus cit., p. 7.

101rmsried Siedentcp, opus cit., p. 85.

M1bid., p. 91.

12Franz Gots, opus cit., p. 29.
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not vote, Because they wore Swiss citizens they were not
abla to porticipate in German elections. And because they
were considered to be living abroed by the 3wiss governmant

they were deprived of that right 1ccally.q5

Theoretically, the German police could visit the
iscleted ares, although in fact they rarely put in an
appearanéu. If an arrest had to be made thare,.it was car-
ried out in the following wey. A representative of tha
surrounding jurisdiﬁtion would contact the Germsn as wall
as Swiss suthorities. Depending on whose territory the law-
brasker was finelly spprehtended, one or the other police
force would meke the arrest, If the individusl teken into
custody wera Germsn, he would be takan back ecross the border.

Whereas il ha were Swiss, he would be turned aver to Xantaon

of ficialg, 1

Accesa to Verensholf was generslly not a problem
batween Switzerland and Germany =-- especislly in fthe pest-
World War II period. The guestlon arose so rerely that thers
was really no need to codify the rights of home snd host

gtetes. Ganorslly, the right of passage rested on local custem

1§Irmfried Siedentop, opus cit., p. 90.

ﬂ4ﬂctuﬂlly, this practice was not slw8ys adheared to
by the Swiss, For example, at the end of the war in 945,
gseversl German officers fled to Verenshof, hoping to escape
errest by cccupetion officinlsa. Without notifying the German
police, 3Swiss authorities moved in snd approhended the greup,
leter turning them ovar to French officers. See Hubert Auhagen,

opus cit., p. 73.



end the genersl principles of internstional law.15

¥From the rbove description of Verenaliof, we moy
conclude that it was & rare cese indeed snd posed problems
heratoforo not encountered in our study. Nevertheless, thase
questions wera minimized by the relelivae unimporﬁanca of the

araa.
AFRICA

The problem of exclaves seems not tc have played an
importent role in the development of the "“derk centinent", In
fact, only one complete exclave 1s known to ever hava existed
there,. This is Ajuds, 8 former Portugrese fort situated in

Dahomey,

Ajudn

Until it wes taken over by the West African Republic
of Dehomey in 1961, the fort of Sso Josmo Baptista de Ajuds
was a Portuguese exclave gitusted in the middle of the city
Quidah, several kilometera from the Atlantic comst. Exactly

one hectore in ares, the fort formed part of the Poartuguaese

q5Becausa the question of access. arcgse so infrequently,
it ig difficult to establish the suthority of custom.
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16 Portuguese

adminigtrative district of Sso lombd-Principe,
sovareignty over the outlier was exercisad by 8 "resident"
with the rank of captain and a small contingent of troops.
COther than thesa soldiers, thers were no cther inhabitants

17

ol the exclave.

The origin of Ajuds dates back to 1680, At that
time, Portugsl lessed the lend from the reigning king in
Dahamay.qa rollowing the colonization of the surrounding
countryside by the French in 1904, Dshomoy was medo part
of French West Africe. But despite numerouvs attempts by
Frence to snnex the anclosure in succeeding yeers, Ajuds

remained in Portuguese hands.qg

One year after Dshomey gained its independence
from France in. 1960, tha President of the Republic wrota
the Portuguese resident of Ajuda, demanding its evscustion
and aurrender by July 31, 19561. But the government of

Portugal remsinsd stoadfast. Consequently, on August 1 of

1EHalph von Gersdorff, Angole, Portugiesisch-Guines,
Sac Tomé und Principe, Kap Verde-Inseln, spanigch-Guinaes
(EDHII, ng{]j‘ Ps T4

1?hida—Hém0ira of the French TForeign Ministry to the
Portuguese Embsssy in Paris, deted May 13, 1958; in I.C.dJ,
Pleadings (1960}, Vel. II, p. B57.

qa"ﬁjuﬂa# Grende Enciclopbdis Portugese e Brasileirs,
Vol, I (Lisbn, 1956), p. 69,

M1big,
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that yeor Dshomey forces occupled the area, sejecting Portu-
gugse soldiers ond setting firae to the fortificaticns. The
next dey Portugal delivered a strong protest to fhe govern-
ment of Dahomey, breanding its occupation and destruction

"unprovolked aggrnssicn".eq But to no avail.

While Ajuda remsined under Portuguese control, it
wag administered #s an integrael pert of the homa'GDUHtry.Eq
The inconvenience this situation posed for the host stote
may be imegined. On the one hand, the excleva was outside
the cuatoms zone of Dahomey. On the other hand, Portuguese
polica, civil euthorities and troops wera free to come and
'‘go over itg territory, Finally, pdding insult to injury as

far as Dghomey was concerned, local officisls were given no

gay thore end were kept in the derk about Portuguese activi-

tias;ee

20ppchiv_der Gegonwert, Yol. 31 {1961), p. 9258 C.

Ethe Fortuguese overseas bterriteries were officially
labellad "colonies™ until 1951. In thet yesr, Portugsl revised
its constitution, eliminsting such references as "Portuguese
coloniel empire" and the "Hinistry of Colonies". The territories
ware then renamed "previnces" of Portugal. But apsrt from termin-
ology little was altoraed. Lo doubt Portumel was aware of in-
creasing anti-colonial sentiment and the commitment of the
United Nations to sgelf-governmont snd self-determinztion for all
peoples and effected tha chenge bto hesd off eriticism of its
traditional policy that metropoliton Pertugal sand the colonies
constitutie ona "ingeparable" nation. For deteils see Fetricia
Wohlgemuth, "The Portuguese Territories eand the United Wations,"
Internptional Concilistion, No. 545 (Wovember, 1963), p. 9.

EEAida-Mﬁmaire of the French Foreign Ministry to tha
Portuguese Embassy 1n Faris, dated May 135, 1958; in I.0.J.
Pleadings {1960), Vol. II, p. 857,
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The exsmple of Ajuds shedd gome light on the con-
flict betweon the nowly emerging states of Africe snd the
Portuguesa c¢olenisal Power,. lMoreover, it demonstrates how
these developing countries csma to consider the presence of
foreign bodies within their boundsries as a flagrant viclation

of their cherished sovereignty.

MNIDDLE EAST

Exelavas are almost an antirely foreign phenomenon
to the politics of the Hiddle East, Like Africa, only cne is
known to heve existed there. This is fount Secopus, formerly

, 811 gutlier of Isreel in Jordan.

Mount Secopus

Until the war with the Arsbs in June 1967, and the
gsubgaquent snnexetion of large trécts of lend by Israel,
Mount Scopus was. completaly surrounded. by the berritory of
Jordan., Comprising esn areg of spproximately one square kilo=+
meter, Hount Scopus ley about one and a half kilometers
sastward of the demarcetion line at Jerusalem. In the mein,
the exclave included a British militery cemaetery, an important

librery snd some old buildings belonging to Hebrew University.25

Mount Scopus beceme enclaved in Jordean as & result

of the 1948-49 Arab-Isreali War, At that time the Arsb nations

Ea"ﬁaunt Scopus,”™ Isreel: YWsschenbuch und Handatlas
(Jerausalem, 1964), p. 53.




refused to recognize the decision of ths UN General Assembly
in November 194% to partition thoe British Mandeted Territory
of Palestine along the linaes recommended by Lthe majority of

2 And they took up arms sgainst

tha UN Special Committeo.
the newly crosted state of Israel. VWhen Jordan occupied part
of Jerusalem in 1348, it failed to dislodpe Isroeli forces
from Mount Scopus, Conseguently, under the Armistice Agreement

25

of April 3, 1949, Israel retained possession.

The 1limits of Isrsel emerging from the 1948-49 War
were the result of UN intervention, Originally, they wera
merely srmistice lines. But with the psasage of time they
beceme in fact provisional boundsries —- in spite of numerous

vipletions of +the truce and bordor :‘Lnr;:i.a:inants..E'E

Euﬂine different pertition plans may be found din the

following official repeorts and publicetiona:.

(8) Pelestine Roysl Commission Report, Mep 8, Cmd.
54?91 H-M-S-Da y '193? ;'

(b) Palestine Partition Commission Report, Meps 7,
8, 9 snd 10, Cmd. BBGh, H.M.S5.0., 19%8;.

(c) Propossls for the Fubure of Pelestine, Cmd.
7044, H,M,8.0., 4947; and

{d) Report to the Genoral Assembly by the United
Nations Special Committaee on Palestina, H.MH.5.0., 194/,

25UI‘~I Qffice of Public Information, UN Monthly
Chronicle, Vol., 8, No. 9 {October, 1971), p. B.

EEThﬂ lagsl position is complicstad by the Ffact that
in order not to recognize the axistence of Israel no Arsb
stote aver declared war on lsrsel. For details see C.G, Smith,
*Phe Boundorios and Population Problems of Isrsel,'" Geogrophy,

Yol, 37 (July, 1952), p. 153.
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Several times.in the Intervening yeers tha UN
Sacretary General tried to obtsein Isreseli agresment to
boundery resligmment, The idea was Lo get Isruwel to give
up all claims to Mount Scopus. In return, Jordan was to
aurrender the territory seround Latrun. This srea lay some
16 miles from Jeruselem snd formed 8 kind of territoriel
iasthmus in Israel, But despite the backing of the United
Gtatas, which bopsad to avpid the dangers of snother con-
flict, no settlement was reached. Apporently, the feilure
to srrive at a8 satlalsctory solution was due to continuing
" tense relations beltween home and host countries and the
fect that Mount Scopus wes not recognized by Jordan as

legelly belonging to Israel.a?

Israseli sdministration of Mount Scopus in the
intervening yesrs wes severaly hampered by Jordan's. rafussl
to implement the understending for ensuring sccess: to tha
ingtellations on Mount Sceopus and the resumption of their
normal activities. According to the Armistice Agreemont,
Israe) was glven the right to supply the excleve by military

<8 To kaep order in the exclave,

CONVOY every two weeks.
Israeli police ware supposed to be asble to accompany these

reliefl missinns.29 Bowaver, &g long as Mbt. Scopus remained

2?]}m' Spiagel, Ho. 17 (1965}, p. 25,

EBUW Department of Public Information, Beckprround
Papor No. 47 {(April 20, 1949), p. 28.

“JuN office of Public Information, UN Yesrbook
(1957), p. %B.
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gncleved, convoy duty was consgiderad "risky business” and

30

interruptions were not infrequant,

The disenclavemont of Meunt Scopus in the 1967
Arab-Isrseli War ropresents a rere example in modern times
of & home state using force bo solve en important oxclave
problsm, Of course, the liberation of thae outlier was not
an isclsted event but must be seon in the larger context of
the S5ix-Day VWer. As 8 result of e&n Tarseeli victory, Mount
Scopus ~- A5 well s the gurrounding sres -—- wes physicelly

incorporsted in Israal,
ABIA

The existance of highly invelved enclsasve situations
is @ peculiar festure of Asian society. For nowherae elae in
modern times has such intricate political geogrsphy occurred
on the scele it exists in this part of the world. Especially
important here sre those exclaves: gsitueted in Indis (West
Bengal) end what was until recently East Pakisten (now Bsngla

D’ﬂﬁ-h) .

5UPHIEDHE1 interview with former convoy member,
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Tha India-Fskistan Exclave Problam

At the time of the historic pasrtitioning of the
Indien Enpire in 1947, the British left & lerge numbar of
cutliers indisputsbly enclaved in the newly crestaed states
of Indis and Pskisten. In the mesin, these enclosures con-
sisted of 130 splinters ef Indien territory in East Pskistan
and 95 parcels of Pakistani territory in Inu:lia.;’-f1 Altogether
the Indisn oxclaves mesgured 20,957.07 acres (or 32,745
aquarae miles) end hed a populstion of some 13,000. While the
Pskistani putliers in India embraced exactly 12,289.3%7 acras
(or 19,202 square miles) and cﬁntained a population of about
11,00&.52 is if thip intermingling of Jurisdiclions were not
confusing enouph, some oxclaves werae located within other

33

enclavas,

The origin of these axclaves is unclasar, and it is
not known how long they existod before the British teook over

the Indisan aubccntinent.54 According to one authority, therse

3'1R. BanerJee, "“An Account of Encliaves —- Origins
and Development." This important article is included as an
appendix to a larger woerk snd weas furnished this writer by
the Indien Embessy in wWashington, D.C. without any mention
of where or when it was publighed, Thig suthor suspects thot
it is an sppendags to the Nehru-Noon Agreement, concluded
betwgan India end Pakistsen in Jeptembar 1958, This treaty,
which never wont into effact, provided for the exchange of
axclavas.

5?Ibig.

35Thraa Indian exclaves were to be found inside
Pakistsni enclsves in India and twenty-one Pakistani exclaves
inside Indian enclaves in Poakistan,
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“"woare some anomalous enclavea resulting from the now almost
forgotten war between rulers of Bangﬂl."35 By the end of
this conflict, seoldiars of the Mahara]ja of Cooch Behsr and
his opponent, & vasssl of the Mugul Emperor in Delhi, had
penetrated deep inside sach othor'g territory. Since the
peace tresiy ending the war was drawn up in such a way as

to sefegusrd the honor of both parties snd ita terms did not
call for mutusl withdrawsl, these occupied aress beceme out-

liers.§6

Apperantly, this situstion prevailed throughout
the period of British rule when the princely stetes were
sutonomous, Conseguently, most ol these axclaves were still
there in 1947, whaen Copoch Behsr became part of the Indian
Rapublic asnd tha sastern portion of Bengal was incorporated

in East Pakistan.5?

yhether tho netiva states hed sufficient international
stoatus during the British period lor thess outliers tec bs con-
aidered true exclaves is unclesr, But it would seem that thay
did, For instence, in ths cese of Stathem v. Stetham (1912, it
was decided that the princely stetes of lndia possgaessad enough
sovereignty to be immune from the Jurisdiction of British courts,

55Praﬂyumna P+ Karan, "The India-Pskistan Enclave
Problem," Professional Geogrepher, Vol. 18 (January, 1966}, p. 3.

361pid,

fram— ——1

§7Fullnwing the British dacision to pertition the Indian
Empire, two boundary commissions were sppointed for Benpgel and
the Punjab on June 30, 1947, Tho Bengal commission consisted of
two Hindu Jjudges and two Mosloms end held its first public meet-
ing in Calcutta on July 16, Despite the efforts of this beody,
bowevar, the conflicting claims of the Indian NHationsl Congrass
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Tha gdministration of Indien and Pakisten enclosures
was greatly complicsted by several fectors between 1947 and
1971 (when Banpgla Desh waes created out of Esst Pakistan). For
one thing, unstable rivers caused constent chongos in the
geophysical configuretions of the tracts of land.38 Thiz state
of constent fluctuation led inevitably to territorial encreach-
ments by one sovereign on the other. Then there wes the lack
of sccurate boundery desmarcastion betwsen the two countries,
which made it wvirtually impoasible to tell slweys whet ereas
belonged to Pekisten snd what onas to India.59 Finally, there
was the turbulent peliticel relationship between the two states.
Takon together, these olements preacluded oither Pekigtsn or
Indie from effectively extending its sdministration over those

outliers that belonged to it.

In the bepginning, sccess was not a mejor problem.
Aceording to the Indo-Pakistsni agreement of 1950, axclave
dwellears os well es outsiders enjoyed free sccass ovar inter-

vening foreign territory. But then, on October 15, 1952,

and tha Muslim League could not ba reconciled on seven msjor
guestions. As & result, two sepsrste reports were prepered,
and an award wos mede by the Briiish cheirmen 3ir QOyril Kad-
eliffe on August 12, just three deys before the stotes of
Pakistan and India wore created. Refer to P,P, Karan, opus
git.

381n at least one instancas en unpredictable change
in the course of & river resulted in the disappesrance of an
exclave. This occurred in regard to Dekurthat Dsekirirkuthi,
an outlier in Cooch Behar which could not be locabed sincae
1882, when it is se8id to have been diluviated by a sudden
dereliction of the 'orsa River. See R, Benerjee, opus cit.

391b4id.
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Fokigtan discontinued the free trensit arrsngement and
unilaterslly introduced & passport-cum visa system of
travel, Thaeresfter, local residents ware raquired to show
their pessports eand specisl transit vises st esch coming
and guing.uﬂ Government and customs officials ss well as
police and troop units of the two hostile staltes were
agbgolutely bsrred from entering the exclaves. This peint
was publicly demonstrated in PFoareh 1965, when ricting broke
out in Dahsgrem, & tiny exclave cut off from East Pakistan
by & nerrow strip of Indian territory. Pekisten dispastched
police to the area, but Indis resisted ond rafused to permit

them to pass.uﬂ

Over time, the demographic complexion of the exclaves
znderwant substentisl changes. An important factor in this
respect was extensive populstion migrstion. And ss the ex-
perience of the Dshogram exclave shows, such slterstion
could hava explosive consequences. T'rouble in this Psekistani
cutlier begen not over Hindu-Moslem differences but over
thoge between the originel inhabitents and immigrants from

other parts of East Pakistan.qE

Conditions in the exclavaes were allevieted somewhset

by the telersnce of border guards on both sides of the demarca-

4DP.P. Karan, ocpus cit., p. 24,

#1Indis News, Marceh 26, 1965,

“21pig.
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tion line. Generzlly, Lhey acquiesced in the face of “illegal"
movements of lindus and loslems, who wera forced by circum-
stonces to pesg through unfriendly lines in order to be ablae

to trade in the cugbtomary market placa.qﬁ

The question of exchanging those troublesome aresas
was roised on goversal occesions in the past, but no decisive
action was ever taken., In the ﬂérly 19708, the issue wes
brought up by the government of Bengsl. However, after pro-
voking strong local opposition, the proposal was finally
ﬁrnpped.44 The number of exclaves was reduced somewhst in
1952, when aight Indisn cutliers were smalgemsted wibth the
pertitioned District of Jalpaigufi (India). At this timae,
three Pakistani excleves enclosed in the Indisn territories

-8lso becamea disenclavad.#5

- "he most promising abttempt fo work cut a satisfactory
solution tc the problem was the Hehru-Noon Agreement of
September ‘1958, Under it, the prime ministers of Indis and

Pakisten agreed in principle to. the iransfer of enclaves

"without cleim to compensation for oxtra eress going to Pakisten."

il‘Z'P.P.. Karan, opus cit.
uuR. Benerjee, opus cit,
#51bia.

46

Ibid,

e——

46



But bacausa there wes & difference of cpinion about the
logality of transferring Indisn territory without a
constitutional esmondment, the President of India referred

the matter to the Indian Supreme Court. There it was

decided that a constitutionsl amendmant waos indeed necessary,
and so in 1960 the Indisn constitution wes gltered according-
ly, By this time, howeaver, relations betwesn the two countries
nad deteriorated, and Pskistan was now unwilling to implemant
thu trade,q? A3 a regult of this impesse, 122 splinters of
India continued to 1lie in Pekistan end 92 perticles of Pekistan

remained in India,.

Higtorically, the India-Pakistsn axclsve problsm
should not be viewaed in & vecuum. Rather it should be super-
imposed on the basic emotional hostility that exists between
the two states, one largaly Moslem and the other, predominently
Hindu. The partition of British Indias in 1947 geve full ex-
pression to this mutusel)l fesr and distrust. And it resulted in
numerous closhes between these countries, culmineting in tho
December 1971 wer, From our perspective it is clear that as
long as there wes no funﬁamantal chenge in the ottitudes of
the people in these statesz, the chasnee for a successful roso-

lution of the axc¢lave question was small.

4?Parﬁonal communicatiun,'Indian Embsssy in Weshinglton,
D.C. to this writer. The Pekistan Embeassgy rofused to comment
on the matter.
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One of the unexpectad side effects of the lesth
war has been the shifting of the exclave issue to another
Jurisdietion. With the cresation of Bangls Desh cut ol &
truncated Pekisten, the problem rests now with its leaders
end those of India. AB relations between those states are
ganerslly vary close, cne may expeact to sgee a boundary

gettlemont in the near future.

CONCLUSLOLIS

The intoended. sim of this chapter has bsen to exsmine
more closely selected exclave situstions in the contemporsry
post-World Ver 1II periocd. Because exclsaves have been known
to exist in Asie, Afrieca and the Middle Esst our focus was
to be mainly on thege repions. By concenbrating our efforts
on these parts of the world, we expocted to goin some idea
how stetes outside Europs have handled the problem, Last but
not least wa hopsed to learn whether or not the "instability"
snd "esbsorption" themes perceived in the old Luropesn exper-

ience also spplied to othar areas of the world.

Perhaps ibe most striking implicstion of our study
of exclavas. in other milisus is Lhe degree to which each

outlier is sui generis. For every enclosure that wss investi-

goled displayed unique characteristics which could only be

understood properly when seen apainst the bsckground of the
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local culture. This is probably no more true then in the cesea
of the Indo-Pakisteni exclave issue, which cennot e viewad

apart from conflicting religious differencea,

T'he wvery uniqueness ol esch outlier gerutirired makes
the formuletion of generslizations particulsrly hozardous. Yet
one connot ignore the wey in which the evidence uncovered tends
to support our originsl propogitions, 0f psrticular clarity is
tho observation that execlaves found in different pserts sesem all
part of a discernible trend leeding to the consolidation of

state territory snd the ebsorption of foreign enclavad bodies,

As far as the ingtability of exclsevos 1s concerned,
nndeubtedly the most unstseble axbsmples encountered wers thosa
in Asia and the MNiddlo Esst. These sprang from cessefires; tar-
ritory occupied by opposing forces batween the lines wag left
to mature over time into complete exclaves,. While the India-
Pskisten exclaves were the subject of sn agresment {which
aubsequently fell through), providing for the exchange of terri-
tory, Mount Scopus wes physically snnoxed by the homs state in

a ganersl wer with the host country,.

Likewise, but for somewhat different ressons, the only
known complete exclave te exist in Africa repressnted in the
long run sn untenable situation. It took the form of 8 Poprtuguase

fort lsndlocked in Dahomey and was establishad in fhe ususl
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¢colonial pottoern laid down by the Europsan Powers. in the

gasrch for beses. in the sixteenth and sovanteenth centuries.

As such, Ajudo fell victim to 8 growing onti-colonisl sentiment
among the nowly emeriing nations of the “"third world® in the
post-World Wor II period. Essentipnlly, this weve ol enti-
Western feeling considered the presenceo of all foroipgn bodigs
g8. grotesque remnents snd reminders of the deepsr wounds that
impoerigalism had inflictaed on the developlng countries snd cama
to view their continucd existence as & flagrant vielation of

territorial sovereignty.

Of thoseo exclaves: gsbudied, only Verenshof arose out
*of 8 releatively steble, "naturzl" getiing. But its lack of
administrative ties to the homs state combined with its com-
pletely private ownarship by citizens of the host country mede
its survivel as 8 Germen outlier unimportent to the meinland.
As p Tosult, its sbsorption by Switzerlsnd seemed only to be
B mottar of time. And when it wes finelly aexchanged . in 1967,

thare wes. nc outcry.

. 1“E‘Ji't}a colonial psttern emarged in the following way:
During the sixteenth snd seventeenth centuries Portuguese and
French troders were in desperaie need of permanent pleces whers
thoy could load end unlosad their geoods. As a consequence, bthey
conatructed beses along the cowvst of the Asian meinlend. AL
first, these trading posts consisted merely of s fow houses,
offices and sterege facilities. But thon, after these unprotected.
buildings were broken into repeatedly, a pretext existed for
introducing small contingents of foreign troops. Soon thareaftar,
Portuguesa snd French forts sprung up in their places.



Chapter 5
ORIGINS

By way of summsrizing our progress to dete snd to
put our resesrch in the proper perspective, one would bs wall
sdvised ﬁo stross the direction our findings have teken., In
the first plece, ocur investigation of the old Eurcpean ax-
cleavas and those situated in other perts of the werld would
sppesr to besar oub our initisl suspicion thst exclsves are
bagically unsbtable phenomena snd are part of a8 trend lesding
to the congclidation of state territory snd the sbsgorption of
foreign encleved bodles., In fect, past expsrience seems to
suggest thet it is almost inevitable that exclsves will be
absorbed. Unfortunetely, the psucity of evailable infermetion
did not permit us to comment extensively on the different
fectors contributing to this trend. In genersl, it appeared
tnat systemic verisblas outweighed indigenous elements (sl-
though there were some notable exceptions) in expliceting the

rige snd fall of these discontiguous aress.

Having said this, it is now propesed thet we proceed
to study in depth that shrunken bsnd of sxclaves still surviv-
ing, in Europe. In thst the problem is psrticularly complicated
end multifsceted, it will be dissected dimensicn by dimsnsion.
Mogt importently, tha forty-one exclaves will be axemined in
respect to origins, survival, sccess, administration snd economy.

By analyzinpg them in this wey, we csn expect to gein veluable
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insights intoe the phenomena snd discern the operstion of
factors touching on their stsbility or instability ss the
case may Dea. Hopéfully, our findings will then put us in 8
position Lo predict whather or not the Europesan exclaves sers

likely to become extinct.
INI'HODUCTION

Bafore we embark on an investigetion of the origins
of those exclaves still surviving in Europe it might be waell
to teka a few minutes to lirst recell their gencoral situation,
Such a review will help to sharpen our focus snd sid in pub-
ting the problem in the proper politicsl-geographical perspsc-

tivea,

Lljivia
This is o small Spanish tract of lend, which lies

in the depsrtement of Pyrénkes-Orientales in the eastern

Pyrenaes of France. All told, the exclove possesses en srea

of 12.87 square kilometers, in which spproximately 886 citizens
(1972 est.) are sattled. Locsated on the Cerdagna (Cerdanys in
Catslen) plain, Llivis is situsted sbout twenty kilometoers
gast of the ministste Andorra., Its communicebtions with Spsain

are guaranteed by the existenca of 8 so-caslled "chemin neutreg"

{neutrsal road), which traverses en intervening strip of French

territory 1.8 kilemeters wide.
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Bisingen
This smell purcel of Wost Germany is leceted in the

Kenton of Schoffhsusen in northern Switzerlend. It is situsted
on tha right benk of the Rhine River and hes sn srea of 7.62
squara kilonmoters, The populsetion of tha exclave totals 914
(1973 est.), of whomn some bwaenty percent are Swiss netiocnsls.
Ground access to Bisingen from the meinland is possible vis
two roadwsys, both of which lesad threough ean intervening strip

of Swiss territory between PO0C end 1500 metare wide.

Camnione d'Italis

This is a8 populsr holidsy resort and is situsted con
the esst bank of Loke Lugano in the Ksnton of Tessin in
southern Bwitserland., It is a rpeletively tiny sres, occupying
only 2.6 squsre kilometers. Altogether its populstion counts
soma 2,200 inhsbitants (1973 est.), approximetely thirty
percent of whom sre foreigners. Tha sghort rosdwey linking
Usmpione with the centrsl stete lies scross some YO0 meters

of Swiss territory.

The Bosarle Ex- and Enclaves

These scsttered berritories of various sizes and
shapes comprise sn extremely complicated intermingling of
Balgien and Dutch jurisgdictione. Althoupgh mosté map makers
groatly simplify the situation by portraying only one tiny
exclsva of Belgium in Holland, there sre in fact thirty-eight

outliers sltogether. Twenty-five are Helgisn exclsves in the
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Netherlands, while elaven form Dutch enclosures in the
Belgian exclaves; two are Dutch enclaves in Belgium proper.
Moat of these isclsatod plots of land are situsted close
together in the villege of Beerle in the province of liorth
Brabent in Holland. Thoge that bhelceng to Belgium form the
commnune of Baarle-~Duc and those that belong to the Nether-~
lands, the commune of Baarlg-hagsau. Together these ax-
and enclaves consist of 7.25 sguere kilometers snd have a

population, totalling some 7,800 (1973 est.).
ORIGINS

Now that we have a genersl notion of esch axclava
gitustion firmly in mind, we cen begin to track down their
origing, In keeping with the larger sim of this atudy, it
is expected that knowledge gsined sbeut how these snclosures
sprang up would shed light on fsctors contributing to their

stobility or instsbility as the case nay bae.

Llivie

Founded by the Romans, the encient Julia Livia wasg

the cepital city of the province of Ceretsna Julisena, situeted

in the hesrt of tha Pyreneas I-ir::uants.a:i.n,fs,.'1 Throughout subsequent

. Delcer, “Livia, sncienne capitsle de la Cer-
dagne," in A.E. Griffe, Mélonges (Toulouse, Freace, 1972),
Pe 171, -



12, Llivia: A Spsenish Exclave in Frsence
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canturies it chenged hands meny times, being sometimsas Franch
end other times Spanish.e Its presant status ss an excleve is
the result of the carelessly drawn Treety of the Pyreneaes in

1659, 7

The Treaty of the Pyrenees wos signed by France snd
Spein on Hovember 7, 1659, lts purpose is summed up in Articloe
42, which resds: "I'be Pyrensees Mounteing, which in snecicent
times divided Goaul snd Spain, shsll slso in the Tfuture be the

division bgtween the same two kingdoms."

Among other things, this convention sllotbed the northern
Cardagne to ¥ranuce. This ares was described in thes toxt as com-
prising thirty-threo “villages“.j+ Thesa were ceded to Louis XIV
to ensble him to link his territories in Conflent with thosa in

Val Curol.5

EParsonal compunicaticn, French Press snd Informaticn
Servica in Hew York to this writer,

5For the text of the Tresty of the Pyronoces see lrad L.
Isreel (ed.)}, lajor Pgece Treaties of lModern History, Vol., I
(New York: MeGrew-llll Book Co., 1957), pp. S1-114&,

qunri Vagt {(ed.), Collection de textes pour servir 4
1'b6tude ot & 1'onseirmement de 1 'histolre: Los Fralas Lralbls
du ropgne de Louls Aiv¥, Vol. I (Feris: iAlphonse picerd, 1893-15999},
Dp. 125-128.

5G.w.5. Robinson, "Exclaves," Annals of the Asgsocistion
of Asmericsn Geogrsphers, Vel. 49 (Saptember, 1959), p. 288,
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Throupgh a twist of fate Llivie wes not ineluded
among those “wvillepgas" mentioned in the sccord. Having served
a5 the sncient capital of the Cerdapne, it had scguired the
specisl status of @ town {villa) rather than thet of & villegs

(Euablc).6 As 8 consequence, the town remeined with Spain.

Biigingen

The compunity of Bilisingen prew out of 8 Germon settle-—
mant, founded around 500 h.D.? The first written mention of the
sres, colled "Bosings," was in 1090.8 Until 1465, it wes under
the dominetion ¢of the Counts of Nellenburg. At thet time, how-

evar, it became & vesselage ol the Austrisn Hababurgs.9

In 1535, King Ferdinand I investad the patricion femily
1m Thurn of Schaffhausen with Biisingen which held it in feudal
tanure.10 The Im Thurn family retsined control ocver the ares
through tha nineteenth century, slthough the city of Schaffhausen
temporarily scquired. jurisdicbtion through purchase of a mortgage

11

from Austris in 1651. If it had not been for sn unfortunste

6Fur an excellent discussion of this point with reference
to documents in French and Spsnish srchivas ses Joseop Sensbre,
El U'racltst dsls Pirineus (Barcelcnz, Spsin: Editorial Baercino,
1460), pp. S8=90,

"Franz Gotz (ed.), Des Biisingar Vertresgswerk (Redolfzell,
Bwitzerland: Huggle & Meurer ki, 1968}, p. 8.

Eﬂellenburger Akten Ho. 9, 1080-1092 in the Stseatssrchiv
of the city of Schalffhsusen.

9Irmi‘ried Siedentop, EBiisingen und Verenshof in der Schweiz
{Frenkfurt a.il.: Verlsg Heritz Diestarwoeg, 1938), p. 9.
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incident in the lete seventeenth century, Bisingon --~ like
thoe surrounding Hegsu region -~ would have evontuslly bacome

incerporated by the city of Gechaffhousen,

The complete incorporation of Bisingen by Schaffhausen
did not teke place because of the so-callad "f{irast Biimingen
Hlf:f‘ai}:"*.."IE This controversy arose in 1G94 over the bsiliff
Lberhard Im Thurn, who was sccused ol offending the Reformed
Religion snd subsequently incarcerstod by the Council of Schaff-
heusen. Wsken aback by this spperent vicletion of feudal snd
territorisi rights, the Habsburg Emperor Laopold I demsnded
immediate retribution and the release of the prisoner. When
*the Council refused to rescind its charge, tho Emperor with-

drow Bisingen from the city's jurisdiction in 1698, It has re-

mained. apart ever since.

Campiong d'Ttalia

The origin of this outlier csn be traced back to Romsan
times, although it isg known that the ares wss inhabited long

before than.qz' According to one suthority, Home chose the place

10Franz Gotz, opus cit., p. 8.

Viotto Wainer Bisinren am Hochrhgin: Die reichsdeutische
Ingel in der Schweiz Echstanz, W. Germany: Friedrich Stadler,
1938), p. <7

12phis incident is described very well by Otto Welner,
opus cit., pp. 46-74.

15]'381‘111!3018 Belloni Zecchinelli, Csmplone d'Italis
(Como, Italy: Cass ¥ditrice Pietro Csiroli, 198}, p. 19.
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os. tha site of a mejor delfensa instellation bacsusa of its
natural fortificotions; on three sides it is surrounded by
mounteins and on the fourth it is protected by the SEH.14
The streteglce position which the territery enjoyed slsgo made

15

it Bn importent stopover along the btrade routes.

During the Romen pericd Camplone was included in the
municipality of Como. Aftar tThe spresd of Christienity snd
the reorpgenizetion of the region into ecclesiasticel districts
it become part of the diocese ol Come. Towsrds the middle of
the fifth century A.D., when the diocesos were subdivided inte
porishes, Campicne waes not included in one of these but was

incorporstaed in neighboring territory, probably thet of Lugann.16

For our purpcses, tha decigive event in the esrly
history of Cempione occurred in 777 A.D. At this time the
villege and its lends were presented by the Lord of Csmpione
to the Archbishep of Milan.q? Through succeeding centuries the
sras remained under church Jjurisdiction and was eble to escape

snnexetion by Switzarlend.

qqﬂiavanni Cenzato, Campione d'Itolis in der Geschichta
end in der Kunst (Como, Italy: Grafiecs Centonza, undated), nob
paginatoed,

15Mariuccia B. Zecchinalli, opus eit., p. 20.

161pi4,

1?Luigi Podraschi, "L'exclave italisno in terra svizzers
di Cempione d'Itsliz," Hevigta Geogrofics Italisna, Vol. o4

(Mexch, 1957), p. 26,
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Thea Basrle Ex—- and Enclaves

It ia not known exaclly how Isr back in history the
villapge of UVaarle existed. One suthority traces its origins

bock to 54 B.C.18

Howaver, the first written mention of tha
town was in 992 ﬁ.D.qg At this time tho Counteas Hilsondis
left har property of Strijen, to which Basrle belonged by act

of foundation, to the Abbay of Thorn,<C

The peculiar inbtertwining of two sepersie jurisdictions
toock pleco towsrds the closse of the twelfth century. At that
time Goéfray of Schoten, Lord of Breds, was in possession of
the castle of Brede and the landed eastates to the agouth of it.
This land wss the subject ol dispute between him snd the Duke

21 Pregumably Godfrey, not able te make a

of Brabant, however,
fight of it, wss forced to cede the land to the Duke in the
11908. Once he hed done this the Duke magnanimously returned
the lond to him, only this time ss & feudal estete.=® Gadfrey

groeted this gesture by rencuncing his eclsims snd recognizing

ﬂBDa geschiedanis van Baorle-iiassau-Hertog,. This
curicus source contains no suthor, puvlisher, dste of publiceticn
end is not pepinatod, It was obtsined in Basrle~llasssu during the
summar of 1972,

19 villsge by the neme of "Barloris," which may bs the
samo, was first recorded in 821 A.D. See A. Carnoy, Origines des
noms des comnunes de Belpique (Louvain, Belgium, 1948}, p. 37.

EDH.F. Ferwgrda, “De encleves in Baarle-Nagsau," Geodssis,
Vol. I (Qctober, 1959), p. 23.

210. Kramer, "Bearle-llessau en Baarle-Hertog," Brabants
Heem, Vol. I (1949), p. 44, )

EE?arsmissan Angele, De Belpische enclavéeg in Nederlsnd
Licentie thesis, Antwerp, llollend: llandelshogeschool, 199<, p.

?!
e s
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the rights of the Duke. Grateful for this recognition, the
Dulte proceedod to enlergs the faudsl estate with vest woods
and lens, which Godfrey had never possessed bafore. Ha mado,
however, a reservation frowm this grant of certein psrcels
of land held of him by unfree tanure.e5 In this way, these
scattered holdings never beceme part of the lordship of
Brede, And from this time on it was possible to make a dis-
tinction batween those aress of Baarle belonging to Wasssu
(now the Hetherlands) and those psrts of Baarle belonging to

Duc (now Belgium).
COLCLUSIONS

The purperted sim of .this chapter was to trace the
baginnings of those excleaves surviving in Europe. This was
recopnized &8s representing sn important dimension of the
pfoblem st large. In koeeping with the larger design ol this
reseprch effort, we hoped to gein Bhrough careful study of
the individual circumstsnces thot geve rise to %Shase outliers

insights into the gquestion of stability,

25This conplicated story is pieced together best by
F.A. Brekelmens, Da Belriache eaclaves in Nederland Ph.D.
Digsertation, nijmegmen, ltollana: I'sculty ol Law, University
of NHijmegen, 1965, pp. 24-47,
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So far s we were sble to tell, the exclaves
do not eppesr to have common origins. Eech 1s the product
of individusl circumstonces. Thirty-nine are of feudsl
origin (Cempione, Bsarle-Duc pnd Basrle-lasgeu); end two
heve beginnings in the modern, pest=Westphalis peried
(Biisingan and Llivia)}. The first to emerge 8s sn cutlier
was Usmplcne, in the sighth century. The lost was
Bisingen, which bacame isolated in the late seventaenth

cantury.

Interestingly enough, only one exclave wesg
creatad by sccident. And that wes Llivis —— through over-
gight in & tresty. All the others were brought inte existence
by specific schta; one waes presented ag a gift (Campione)
another came to be enclavod out of g fit of pique; finelly,
the intertwining ¢f the twe Beorles resulted from a feudsl

quarrel.

That fectors unigue to sach locale seem Lo sccount
salislactorily for their origins hes important implications
for our study. Essentiolly, it would seem to suggest that
contrary to the historical exclavas surveyaed asrlier stability
agr instability may be prediceted on indigonous as opposed to
systemie¢ - Iectors. Besring this point in mind, let us now
sttempt to discover how they menaged to escepe incorporation

down tlroupgh the apges.



Chaptar 6
SURVIVAL

vie have Just had the opportunity to explore the
origins of the present Eurgpaan axclavas..ﬁut perhaps more
ramarkoable than their aarly existence os cutliers is their
survival, For one might heve expected Lhet ocut of so meny
changes in the politicsl lsndscepe something would hava beon

done to tarminata those snomelies.
PURFOSZE OF Y'HIS INQUIRY

Becpuse tha existence of s¢ many exclsves. in Europe
todosy soems to conkradict an apparent trend toward the con-
solidetion of stete territory, it will ba of interest in this
chapter to undertake a rigorous investipgetion of thair per-
sistence. In this connection and corresponding to our second
hypothesis, we will sttempt on the basis of cur empirical
findinges to determine those fectors whiech are conducive to

the maintensence of tho status gquo. The nature of this inquiry

will lesad us to focus particularly on the roles plsyed by

the home and host ststes snd outlier itself.

ILlivia
As one may recall, this Spenish territory bhecema
enclaved in Yronce in 1659 duse to defeclive wording in the

Treaty of the Pyronees. At thet time thirty-ihree so-~called



104

"villagas) comprising northern Cerdanys, wara ceded to I'ranco
to link her territorics in Conflent with those in Val Csrol,
Though lyinp between the two, Llivia was not included becausa

it held the special status of a8 town (villse).

It is important to note that the error in the tresaty
wos 'irst brought to the attention of Spanish authorities by
residents of Llivia.q Apperently, being keenly patriotic, they

wanted to remain Spenish naticonals.

¥hen Spenish officials peolinted out the discrepency
to the French, they refused Lo believe i1t. Only later, after
gonsulting ths written record, were they persusded thaot & mis-
take had indeed bean made.e Conseguently, they sot down for
more discussions with Spenish representatives, and in 1660

i

workod out a complementary boundary convention,

In essence, this treaty represented a compromise.
Most lmportsntly, ¥rance raecognized the status of ILlivia ss

an cutlier of Spain. It als¢o provided for the necessary passage

1Hubart Auvhagen, Die volkerrechitlicha Stellung deT
Enklaven und Exklsven Ph.D. Dissertation, Gobtingen, Wast
Germeny: l'aculty of Lew, Gaorg-August University, 1967, p. 22.

Eﬂorresnﬂndancﬂ politigue (Spein)}, Vol. %9, p. 344;
Archive du liinistereg des Altelres Etrangédres, Peris, Frsnce.

3For the taxt of this treaty see Henri Vast (ed.),
Collection de textas pour servis 8 1'é6tude et 3 1'enseipnemant
do 1*'higloire: lLes grondg bralitbs du repne jLouis xiv, vol. 1
(Faris: Alphonae Picerd, "1893-189%), pp. 123-124.
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of persons and goods between Spain ond the oublier. But in
exchenge for those concessions Frence msde Spain promisge

nevar to fortify the aree.

The conclusion of » specisl treaty in regard to
Llivis, outlining the responsibilities of France snd Spain,
helps but does not entirely explain the persistence of the
exclave through so many chenges of répime between 1660 and
1866, For imstence, in 1701, when the sbsolutist Spenish
crown ppssed to & ¥rench prince, it weuld have been logical
for him to terminate the status of the excleve in favor of
his grondfather Louis XIV. Or during the French Revolution,
whan aslmost all other foreipgn enclaves were incorporeted in
France, it would not hove been cul of charscter for tho
Spanish enclosure to have suffered the same fete. Nevertheless,
geven whon Nspoleon conguared Spein and placed his brother on

tha Spanish throne, the status of Llivie ramsained unzani‘fl.vu.ﬂ.:.*auf.l.#l

On various cocessions since then, stlompts bhave bean
made by the Franch government to negotiate sn end to the
anomalous situstion of s Spanish outlior within French
boundaries. One time the Franch were preparsd to surrsnder to

Spein Lheir co-suzersinty over Andorra in exchenge for tha

*c. d'01ivior Farran, "Interneticnsl Eanclaves snd the
Question of State Servitudes," Intorneticnal end Comperative
Low Qusrterly, Vol. 4 (April, 1955}, p. 2Y4.
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territory. but nothing ever ceme of this proposal mainly

dus to the outery of enraped citizens of Llivia. According

to Spanish sources,5 loecel inhabitents ares ardontly patriotic.
And when they heard about French efforts to incorporate them,
they potitioned the Prince-Bishop of Urpgel (formerly Spanish
go-suzersin of Andorrs), Re-sffirming their loyslty to Spain,
they pointed out to the Bishop that sbolishment of o mere
feudal right of suzerseinty was not equitable exchaenge Ior tho

loss of actual dominium.

On Way 26, 1866, a Franco-Spenish traeaty of delimits~
tion was signed, reslfirming the status of Llivia.? According
to the terms of this convention, the excleve was described
geogrephically, recognized es belonging to Spein and given
broad rights of access. By a final tresty in 1868, thea exact

boundary of the ocutlisr wes fixed once and for all.B

2In response- to an inquiry by this writer, the Spanish
Ministry of Irformation and "ourism sent him an undasted report
dascribing Llivis from the Spenish viewpoint.

S Ibid.

?For the teoxt of this treeaty see J., Bosdevent (ed.),
Traitbs et Conventions on vigpeur gnblre 1o rraence et les
Pulssances ptrangeres, vol, 11 (Poria, -1915), pp. 82~U0,.

ETha toxt of this treaty is included in ibid., pp.

94-'1 ‘1 5-
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Biisinfen

It should be romembered that Bilisingen would have
pasged under the Jurisdiction of the eity of Schaffhausen if
the nermal course of evenlts hed provailed. Bul as it were the
Habsburg Empercr withdreaw the sres from the city in 7698 be-
¢suse ol theo high-hended manner in which he had been trested
during the "first Blisingen affeir," and it hes remained spart

aveal @ince.

The exclava could easily heve been returned to
Schoffhaugen in 1723%, when the Habsburgs sold their suzerainty
over the Hegeu to the city. But out of snnoyance cover the troeat-
ment they hsd received twenty-five to thirty years eesrlier by
SBchaffheusen, the Hebsburgs purposefully excluded Blisingen from
tha transactiun.g Tha srea was left enclosed to serve as eternal
warning: the city should never forget thal iustitis regnorum

fundamentum.qo

Many efforts were madae subsequently by Scheffhaeugen to
win Bilisingen back -=- 811l to no aveil, In 1770, when Austris sold
itg rights over two neighboring communities to Ziirich, the ter-

ritory becama btruly enclaved in Switzerlanc’i.11

9.[I'mfried Sindentop, Biisingen und Verenahof in der
Schwoiz (Frankfurt a.H.: Verlag loritz Diesterweg, 1938), p. #1.

Oottobert L. Brintzinger, "Baitrage z2ur Geschichte der
Exklsve Biisingen," Hageu, Vol., 5 61958), P W2,

11Frsnz Gotz {ed.}, Das Bisinger Vertragswerk (Radajfzall,
Switzorlend: Huggle & Maurer kG, 1968;, p. 9.
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One ol tho most serious thrests to the survivoel of
the exclsva wes posed by the French Revolutlion end its aftor-
math, For this uphasval led in 1794 tec the occupstion of
Biisingen and the surrcunding countrysido by French troops,

And ingteazad of lreedom snd esquality, the quarbering of troops
was introduced, & burden which csused much hardship for exclave

dwallers.qg

But the worse was still to cemo as the area was turned
into a fierce battleflield. First, in April 1799, the Austrians
-= after a bloody skirmish -- drove out the French and proceeded
to set up camp there. Then, in September of that yser, they were
faplaced by retresting Russien troops, allies who hsd just
sulfferad defoat at the hands of the French in Ziirich. Proving
that occupation by allied soldiers could be ag bsd, if not worse,
than that by the enemy, tho RHussisng indiscriminstely plundered
tha countryside in sesarch of pruvisions..ﬂinally, in May 1800,
the French sttacked scross the Rhine and succeeded in routing
8llied forcaes snd rae-capturing the region. Ten months later

(February 1801), 8 pesce wss signed, anding hostilitias.qﬁ

ﬂEMax Bolli, "Die Enklave Blisingen," Geoprophica
Helvetica, Vol. & (1954), pp. 235-236, '

1.F

1jﬂne of the most detsiled sccountis of this rsther
confusing poriod is provided by Otto VWeiner, Blisingen am Hochrhein:
Dig reichsdeutsche 1lnsel in der Schweiz (Konstenz, West Germeny:
¥riedrieh Stsadler, 1938), pp. 7o-t0.
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As Nepoleon I hogan to bring & "new order"” to Europe,
Swiss legders in Schaffheusen believed that the time was now
ripe to seek the incorporation of Bisingen, In thils connection,
soveral mamorsnda ware digpatehed to Paris, But insgtesd ef
finding their wighes Tulfillead, city eldors were informaed that
the Pesce Conference of Pressburg hed trensferred the excleova
to the Germsn bDuchy of Wiirttemberg in 1805.q4 Fiva yesrs lotar,
Bisingen was put under the jurisdiction of fhu Grand Duchy of

Bﬂdﬂﬂn15

If discoursaged, city leeders did not appear to show
,it. For during the Congross of Vienna (1814-1%), it waes decided
to spesk up once agein on thisg issue. Consequently, the Meyor
of Ziirich, who st in on tha ﬁeetings in Vienns, was given the
responsibility to present thair case before the Europsean gather-
ing. According to & Kbmoire issued by o city officiel, he was
16

to stress the closs oconomic ties of Biisingen te Scheffhsusen.

But becsuse the Ziirich representstive wos snnoysd with the city

ﬁQWilhﬁlm F, Oberer, Die stastsg—- und vilkerrschtlichen
Besondarheiten der deutschen Enklsve Eiisingen in der Schwelzs
Fh.D, Digsertetion, lubingen, West Gernusny; Faculiy oi Law,
University of TMibingen, 1955, p. 8.

hans Backer, Dia Rechbtsverhifiltnisse sn dor Schweizer-
grenze: Ein Beitreg zum nechbarlichen Vdlkerrecht Ph,.D. Digser-~
tevion, Jurich, Switzerlano: Faculty of Lsw, University of Ziirich,
1931, p. 28,

1EQuoted in Hans Werner, "Die letzten Gebisgtsveridndarungan
des Kantong Schaffhsusen und die Bersinigung seiner Lsndesgranza
von 1839," Scheffhausegn Beitripe zur veterlindischen Geschichte,
Voi. 14°{1937).
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glders he did not press: their case st the Gonferanca.q? In

thia way, still snother good opportunity weus lost which might

have radically changed the fate of this isolated community.

During the period 1848-49, when rovolutions flared
up 8li over Europe, &n incident cccurred with regsrd to the
exclave that could well heve touched off a genersl Europeen
war, In July 1849, & "revolt" teook plsce in Blisingen, end
suthorities in Baeden {to which Blisingen then belonged), wanting
to crush it, ordered the steamship "Helvetia" with some 170
Hessisn troops aboard to s8il down the Rhine snd dock in the
rabellious villsga. Following instructions, the Hegsians
proceaded to srrest three rebels in the outlier end ware pre-
pering to set 5811 with one prisoner whan thoy were suddenly
surrounded by Swiss: acldiers. The Bwissg, who in the meantime
had been informed of this wvioletien of their neutrelity, re-
fused to ellow the Germans to depsrt until they scknowledged

their mistake.qa

The "second Biisingan sffsir" set coff a8 Iflurry of

diplomotic nepotiations betwsen the portics snd led to thae

q?ﬁax Bolli, cpus cit., p. 236,

18This incident is best recounted by Otto Weiner,
opus cit., pp. 81-9,
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mobilizetion of Swiss. snd Gearman forces. A militery report

of the time to Bern estimseted opposing German troop strangth

at 30,000 men, To meael +this threst, the Bwiss government pul

its entire faodoersl ermed forcas on alert and called up 24,000

19

reinforcements.

In the end, the so-called "second Bisingon affair®
was resclved peacofully. The Gormans, after ssserting that the
Bwiss must somehow afford the government of Beden "the oppor-
tunity to exarcisa its sovereipnty over bisingsen," sgreed to
meke a stetement conceding that thoy hed hed no intention of
violeting Swiss territory. For thair part, the Swiss. consentad
to the releeso of the Hessisn contingent, but this time it would
have to return home over land with & cholce of two routas de

lJJaIn:ﬂm.E"r:I

In the yesar 1871, Busingen, slong with thae Duchy ol

21 On the gurfsce, it

Baden, became part of the Garman Reigh,
doas not seam that such integration was widely opproved by

exclava dwellers., For from thisz time on we are confronted with

190tto Weiner, opus cit., p. B3,

EﬂIrmfriad Siedentop, opus e¢it., pp. 45-6.

“lhybert Avhagen, opus cit., p. 19.
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a most unusual situsticon: repeated attempts by the majority
of the citizens of Blisingen to becomse incorporsted. in

Switzerland.

In tha main, eerly efforts wera primarily concerned
with economic integretion., {(The first recorded sttempt to

seck e#n Anschluss with the host stote tock plsce in the 18505.f2

But leter on serious agitetion wes begun for politigal in-

togration as well,

The drive for incorporestion in Switzerland was por-
ticulsrly intense during the inter-war period, First, in
November 1918, inhsbitants pressed Swiss suthorities Lo teke
up their cage with the new government in Germseny. The idea
wag to offar the motherlend sn equivelent amount of Swiss
tarritory for the exclava.25 W"hatever the reason, whather
the sppropriste host territory t¢ be exchenged could not be
agreed upon or whether, ss ona expert suggests, the proposed
swap wos considered "innpportuna,“aq no decisive action was

teken at this time. Second, in 1924, exclave dwellers, it

224ilhelm F. Oberer, opus cit., p. 3.

@3Franz Gbtz, opus cit., pe 37.

24prank E. Krenz, Internstional Encleves snd REights
of Passamre Ph.D. Dissertstion, Genove, Switzerland: Graduste
institute of Internstional Studies, 14961, p. 56.
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appears, Lried to take matters into their own hends by using
force to sever connections with Garmany. But thelr demonstra-
tion only led. to en influx of police from the Weimar Hapublic.25
& finol reguest for political integration was made by residants

in 19%1, but the question wss shelved by Barlin.26

Shortly after VWorld War 1T exclasve dwallers spitetad
once mora for incorpoersticn in the host country, Although suthor-
ities in Schaffheusen sided openly with the citizenry of Blisingen,
mambars of the federsl psrlisment could not be persusded to take

up their casse, In the view of the Bundesrst an Anschluss could

only occur through 8 tresty concluded with a completely sovaraeipgn

and independent Germeny, Since thet stste wes under l'cur-Powar
27

occupetion, nogetistions with it were out of the question.
Por their psrt, German lesders believad that meny politicel
and legsl problems still had to be overcoma bafore theughts of

sn exchanpge could be seriously antartainad.ea

25Wilhalm ¥, Oberer, opus cit., p. 3,

Eﬁﬂotas propared by the Indian Embessy in Bonn for the
caga of Portugal vs, Indis befere the I.C.J., deted September
12, 1856, These noles represent a veluable sourca but have not
bean published.

Er‘?'El‘hrar most comprehensive treatment of attempts 8t in-
corporstion is contsined in Fhilipp Daum, Die Exklsve FElisingen
von 1929-1964 (Biisingen/Singen, West Germany: J.A. Kugler, 106#4),
Pop. 25-30.

28

Frenz Gitz, opus cit., p. 37,
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As it turned out during the ensuing Cold War peried,
inhebitonts thought less and less of disonclavement. Instead
they be;;an sesrching for ways te improve their situation, OF
primary concern to them in this respect was getting Germany
and Swilzerland to sign a state tresty, which would rosolve
once and feor sll inherent economic, politicsl and lagol

29

problems, sspecislly the wvitael issue of sccess.

Campione d'Italia

Tt may be recalled that the territory now known as
Campione was presented by its lord to the Archbishop of Milan
in Y77 A.D. Sevan yesrs lotar, when the archbishop foundad
the famous monastery nesr the Church of St. Ambrose {sftar
which the monastery was nsmed), he presented it with the

nutliﬁr.EU

Campiona would still hseva remsined property of the
srchbishop had not en acclesissticsl power struggle broken
out between him snd the insvberdinate Abbot of St., Ambrose
Monastery. For ressons that are not entirsly cleaer todoy,
the ebbot and the monks of 3t. Ambrose decided to break awsy

froem control of the srchbishop in 873. SBubsequently, they put

=Xottobert L. Brintzinger, Untersuchungan iiber dia
rechtliche Stegllung der doutschen Exklsve Busingen im Kanton
Schatffhougen unter bagonderear Heridckaslchtiguingy der verkehrs-
und zollrechtlichen rregen Ph,D. Dissartation, Basel, Switzer-
land: Fesculty ol Law, University of Basel, 1957, p. 14,

s
Jﬂmariuccia B. Zecchinelli, Campione d'Italis (Como,
Itely: Casa Editrice Pietro Caireli, 198}, p. 23.
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themselves and their monastery under the protection of
Empercr Louis 1T, In order to counter c¢leims by the arch-
bishop to possessions of iLhe monsstery (such as Campionay},
they deliborately feisified documents to mske 1t look 8s if
they hsd received their lends from Carl the Greet, In the
end, this dispute wes not settled on the battlefield but in

court and the sbbot and monks wnn.51

Through the Middlo Ages. the Abbet of 5t. Ambrose
Monestery exercised in theory temporsl as well ag spiritusl
subthority over Gampiane.ﬁe But in fact the religious fiefl was
oriented to a lsrgs degres towsrds Lugeno, the region {now
Swiss) in which it wes 1ocated.55 Genersally, tios were so
¢lose ot this time that the area, For sll prectical purposes,
waa considared as comprising the bailiwick cof I..ngz.’nn::h.air+ In

the words of one authority: "whenover the rules of Campione

wara silent, the laws of Lugano were consulbed."3”

51[~'Iariucc:ia B, Zecchinelli, opus citl., pp. 23-6,

52Luigi Pedreschi, "L'excleve itslieno in terra
evizzera 4di Campione d'ltelia,”™ Revista Geopgrsfige It8liesnse,
Vol. &4 (March, 1957, p. 27.

55”Gampione" in Dictionnasire histo=igue et bibliograe-
phigue de ls Suisgse, VYol. 11 (lisuchitel, 1924), p. ZUb,

340. T'rezzini, "Cempicne" in Histeriach-Biocpgraphisches
Lexikon der Schweiz, Vol. II {Neusnburg, owitzerland: I’. Attinger,
7'_92'“‘} y Da Hbe .,

55Ha‘ns Backer, gpus cit,, p. 58.
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Dogpite the freguent uphsesvals and power struggles
ef this peried, Compiono remeined enclosed. In the main, thig
wag due to the respect it commended s being under the juris-
diction of the Church.-C For instenca, during the twelfth
coentury, the AblLot of St, Ambrose lMonastory wes compelled to
defend 8 precarious neutrselity in the brutal wsr betwesn the
rulers of Milan and Como. But despite his obvicus militery
powerlesaness 8ll his possesspions, ineluding Compione, were
laft untauchad.5? As 8 result of this respoct by gutsiders,
the feudal rights of the ebbot oveor Caempione wore sllowed to
metura during the Middle Ages intc those of & bterrivoriel
saveraign.aa

Al though Csmpione mansged to remain pretty much
sloo! from the conflicts that were weged in the liddle Ages,
its luck could net lest forever. Thus, it should come as no
surprise to learn thet area regidents took up erms in the be-
ginning of the sixteenth century on the side of the Swiss
sguinst the French in a struggle for the Lugano fortress,
During this conflict the locsl citizenry was chargoed with

paying a heavy wer tex by the btwelve Swiss }ﬁ:irn.:l::ull.e:."59

BEGiGVanni Cenzseto, Campione d'Italis_in dor Gegchiclhite
und_in der Kunst (Como, Itely: Gralfica Uentonze, undsted), not
paginatod,

571bia.
3B1pia,
590. I'rezzini, opus c¢it.
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During the seme century Compione boeceme enclaved
in Switzerlend ss it is todey. Through sn exchange of lerri-
tory in 1512 the Bwiss obteined possession of the rapgion
comprising the present-day Kanton of Tassin.uﬂ AL first
little notice wss psld to the outlior of Milsan enclaved in
Bwigs territory. Then, in the year 1542, the provincisl
governor of Lugsno attempted to exercise authority in the
gxecleve, This encroachment on church jurisdiction was immedi-
ately protazted by tho Spsnish governor in Milen. And in the
end, the Swiss were forced to recognize the sovoreignty of

!
the Abbot of St. Ambrese Monastery over »‘L'J‘fmul:::'u::-ruea\\.l"1

As B result of an "sete formell," deting from the
year 1683%, the citizens of Campicne were not regsrded as

42 To the contrery. They were exempt from

enemies in lugsano.
Lugono customsand could own snd inherit property in that
ragion, At the seme time, the enclosure came not under Lom-
berdy leow but was ruled saccording %o cantonsl law, Finally,
araa inhabitants were texed just like those in Lugano, and

43

commerce betweon the two was completely free.

4DGiovanni Cenzalo, opus cit.

Ro1tr do Sury, Le condizioni di frontiesre del Lago
di Lugene Ph.D. Dissertstion, ¥ribourg, Gwitzerland: VFeoculbty

of Law, University of F¥ribourg, 1942, p. 31.
Ly

Hens Backer, gpus cit., p. 21.

*31bid.
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According to the epgreament resched at Campoformio
in 1797, lepoleon received Lombardy, lormerly pert of Austria.
In that Campions was mentiocned ss one of the Yerritories to
be incorporsted, it was annexed to the Cisslpine Republic and

e The kKentons wera not heppy with

duly occupied by the French,
this situation &nd claimed the excleve as well., But & locsl
referendum settled the metter. By a vote of 37 to 33 excleve

. . < ,
dwollers opted to remain with the Cisalpins Rapubllc.+5

By the turn of the eighteenth century Swiss autﬁor-
ities had still not reconciled themselves to Compilone's pre-
dic_sment, Thoy scanned reports on the staﬁus of the isolaeted
village and sought to determine the preclse nsture of its ties
to Lugsno, In this connection, a detailed study wes prepared
by the Foreign Ministry, which proposed sn exchange of terri-

tory betwsen Bwitzerland and the Cisolpine Republic lesding

45

to the incorporstion of the exclave in the host stsete. For

reasons Lthat sre not spperent todsy, nothing ever ceme of this

Euggestion.q?

iovanni Cenzsto, opus cit,
45Hans Becker, opusg ¢it., p. 21.

qaﬂepart of the Swisa Foroign Minigtry, Septomber 2,
1800, Aktensemmlung sus der %eit der Helvetischen Republik,
Vol, VI, p. 535.

4?Gustavo Graffine (ed.), Documanti releti al confine
fra il Centone Ticino e il Regne 4'Ttelia (Lugono, Switzerlarnd:
incaorico dal Consiglio lcdersle svizzero, 1929}, p. 10.
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Following the collspse of the Wopoleonic Empire
the Swias tried once sgein to gain control over Campiona,
At the Uongress of Vienna the Swiss: delegotion was instructed
to do overything in its power to achiove this end.hﬂ But
despite the bost elfforis of the sble Swiss. diplomat Pictet
de Rochement the isplated villsge wes transferred to the
Kingdom of Lombardy, onag of the former states of the Itelisn

4g

poninsula now reconstituted under the dominance of Austris.

Swlas sttempts to annex Csempione were not entirely
ona—gided as the following historiesl incident makes. clear.
When tha movement for tho unificsetion of Itsly led in 1848 to
8 Tovelt agsinst Austris in Lombardy, the inhobitsnts of

Campione pleadad for Angchluss with Switzerlend, But afier

initial succass the rebslliion wes stamped out end the hopes

: I =
of the populace wera dashed.’ﬂ

However, the spirit of risorpimento could not be

surpragsed for very long. Following the dofest of Austria by

“8por details see Abschiede Repertorium 1814—1848, Vol.
I1I, ppe 1100 &nd 1108,

iwLgxmgeln Bisnchi, Cempione 4'Tislis nel diritlto
neziongle @ internuzionsle I'n,l). Dissertation, Basal, Swilzer-
land: lacuity of Law, University of fasel, 1945, pp. 29-30.

50Hariuccia B.. Zecchinelli, gpus cit., p. 46
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the Kingdom of Serdinis, sided by I'rance, in 1859 and the
liberstion of lLombardy, Campicone wes incorporated in the

- [
new Kingdom of 11:45111:,?.”,l

With the exclsve now firmly in Itelisn hands, the
time seemed ripe Tor & boundsry settlement with Switzerland,
Aftar determining for themselves Lhat it wes not possible
to obtein the exclave, Swiss officisls sgreed to talks with
Itelisan diplomats and the estoblishment of a joint boundary
commission, Out of these negotistions emerged on October 5,

1

1861 & mutuslly scceptoble convention,

d bagides leying down the bounderies of Cempicne

propar in great deteil, this tresty provided for the cession

of San Martino to Switzerland. Up to now this territorisl
fragment hed belonged to the outlier, elthough it wes situstad
on the opposite shors of Loke Lugsno. According to the sgresment
it was turned over to the host stote slong with jurisdiction
ovor the molety of tho intervening loke. This was done in

order to eliminate the problem of interdicting Swiss juris-

53

diction on the lake.

51ﬁ. Trezzini, opus cit., p. 482.

5EFar the English text of this accord gee Ldward
Hertalet, Ihe Iav of ¥urope by Tresty, Vol, II (London: Butter-
worth, 1875-15Y1), pp. Ha1-1497.

55Hans Becker, opus cit., p. 22.
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Thoe incorporetion of Cempione in Itely bore importent
implications for the Iuture of the detached town. Essenbially,
it masnt that the fateofths two boeceme inbtertwined, and +Hhst
henceforth the 1little community ceme to shsre Itslian fortunes
88 vell ag misfortunes. Thus, in World Wer I, the exclsve with
8 populetion of 510 souls wes forced to recruit 94 spldiers
for the Itelisn cause, 15 of whom lost their lives in the con-
flict. " But Campicone, teking sdvenlege of its seelusion, has
not slways toed the line, For instsnce, during World Wer 11,
when Mussolini set up his puppet "Repubblica Socisle Italiana™
in ngrthern Itely after the Armistice of 11943, srea residents

roefused to scinowledge his authcrity.E5

The Bearle Ex- ond Enclsvoes

A it should be racslled, the curicus intermingling
of jurisdictions between bslgium snd the Netherlends is of
feudal origin, Due to some highly involved medievael infighting
in the twelfth century, the Duke of Brabant - transferred to tha
Lord of Breda 8 certein smount of territory to the south of
Basrle (a town situsted tedsy in the province of Northern
Brabant in lollend}. The Duke, however, raserved for himself
spacific tracts of 1lend held in unfree tenure by olbers. In

this way, those scattersd heldings never became psrt of the

54Ginvanni {enzato, opus cit.

55Mﬂriucci5 B, Zecchinelli, opus cit., pp. 50-51.
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seigniorage of Bredas. This development slso ocxplains how the
Belgian community encleved in Hollend got its name. Besarle-
Due (or Bsarle-~Haertog as it is eslled in Flec-." -h) wes part

of those aress thst remsined "under the Duke" {Bserlo-onder-

den Hertoro).

Ownership of the Bearlo enclosures changed hands
over succeeoding centuries, First, Basrle-Luc wss merged in
1397 with the seigniorepge of Turnheut, whiechh wes under tha
dominonce of the Dukes of Brabant .56 Then, in 1403, those
putliers of Bearle that hod previously Isllen tec the Lord
of Brede were transferrod to the van Nassau family.B? This
later event sccounts for the name given to the Dutch commun-~
ity in which the Belgien territories are how enclaved: Bsaarle-

HNagsau.,

The family of Hossau, from which the sppeliastion of
thae Dutch exclaves is derived, wses destined tHo becoms thae
libarator of the Hetherlends in the gsixteenth century. Led
by William the COrange, the Dutch rovelted from harsh Spanish
rale in 1568, Under the Union of Utrecht in 1579, the aeven

northern provinces bscame tha Republic of the United Netherlsnds.

56F.A. Brekelmans, Be Bolpigche anclseves in Nederland

Ph,.D, Dissertstion, KNijmegen, Holisnd: l'aculty of Law, Univorsity

of MNijmopen, 1965, p. 52.

5r'_"H‘. Blink, "Basrle-Negssu en Baarle~Hertop," Vragen
van_ den Dapg Fsandschrift voor Nedarlsnd en Koloni#in," Vol. 30

CT915), p. 970,

58Herbert Micheelie et s&l, Geschichle der Weuzeit
(Rheds, West Gormany: Verlag fur Wissen und Bildung, 1964),
PP 200-201 .

58



123

At this timp the Duchy of Brsbent was partitioned
betwaen the United Ketherlands (the forerunner of the present
Kingdom of the Hetharlands) snd the Spanish Netherlsnds. (tha
nucleus of the presant Kingdom of Belgium), The lordship of
Turnhowvt , in which Baarle-Duc was includod, went to the
Spenisrds, whilae that of Braeds, in which Bsarle-lessgsu fell,
wes gliven to tha United Netherlands. "Henceo,"as a knowledgeoble
writer has pointad out, "the two Basrles found thomselves on
gither aide of & true internstional frontier, almozt an 'iron
curtoin,' as il was slsc the frontier between the Relormad

Religion snd that of Rcma."59

The bifurcetion of Baarle into two sepsrate sovereign
Jjurisdictions waos confirmed by the Peace of Milnater in 1648,
Extrema religious diffarences: between the Spanish NHatherlends
{staunchly Gstholic¢) and the Dutch Rapublic {(strongly Protastant)
gnd the very &ctive role played. by & local curé help explain why.

At this time the principle cuius rogio .eius religic was taken

for granted. And the pagtor of the local church in Baarle-Duc,
ong Falher MHerdepgom, feared that if the outliers ceased o

exist his psrish would be dissolved and bis flock exposed to the
Ypersussions"” of "Reformigt-minded" Protestsnt suthorities.

Therefore, he put up & Tiercae rﬁsistuncu.ED

295, a'olivier Farran, "Internetional Enclsves end the
Questicn of State Servitudes,™ Internstionsl snd Comparetive Law

Quarteorly, Vol. 4 (april, 1955), p. 302,

GDThe story of Father ven Herdagom's resistsnce to in-
corperation in the pPutch Republic is best told by J.P.H. van den
Broek, Bijdrapen tot de Geschiedenis van Bperle (Tilburg, lollsnd:
W, Bergmans, ‘1Y47/), pp. 38-5L7.
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Eventuslly, Father llerdegom won the support of the
Beroness of Turnout, » lody of grest porsonsl influsnca in
Tho Hegue at the time. Through her intervention, the "sasvior
of the enclaves," as the priest has alfectionetely come %o
be ealled by loczl inhobitsonts, wass able %o retain his parish

end kesp the two Baarles Bpart.ﬁq

Even though Basrle was divided into two legally

distinct compmunities by Spenish end Dutch sovereigns in 1648,
this staete of sffeirs was in no way sccspted by tha Church or
nationsl circles.ﬁ‘? Congeqguently, a desperate verbal battle

wes waged between the porishes of Bearle-Duc (then belonging

to Spain) snd Beerle-Nessou (then part of the Iutch Republic)
over Church property. This struggle continusd unsbated despite
the 'signing; of the Tresty of Utrecht in 1913, which led to the
replacemant of Sponish smoversignty over the Southern letherlsends

by ﬁustrian.55

In 1785, en sttempt wes msde to eliminste this "hornet's

nagt", According to Article 13 eof the Treaty of Fontsineoblesu,

Gﬂl?rnns ven der Ferren, Higboerische Schets van Boerle-
Hertog ('s-Gravenhapge, Hollsnd, u.d.), pe 7.

5%n.1. Farwerda, "De enclsves in Besrlo-Nasssu,"
Geodesia, Masndblad ven het lisderlsnds Genootschap voor Lengd-
meatkunae, Vol. 1 {Uctober, 1959), p. 24.

63}?1*&11]{ E. Krenz, opus cit., p. 47,
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concluded betwaen the United Netherlands snd the Austrisesn~

occupied Soulhern Netharluends on November 8 of that year, a

Joint commission wes estoblished to "reconngitre lesg shciennas

limites du Brabant." As a result of their field work, a plan

wes drawn up for & territorisl exchsnge. This proposal, which
was made Known on fduvpust 7, 1789, provided {for the ceasion
of Baerle-Duc to the Dutcli Republic in sxchonge Tor two of iis

; . ) !
bordor territorias: Cesghtalree and Ullcutan.EF

But while the Dutch Republic sttasched considersbla
importence to tho scquisiticon of the Augtrien cutlicrs, exclovs
inhebitsants were resclutely opposad to such sn arresngement.
Just ss in 1648 fesr of being put under s Celvinist répgimo wes
uppermost in their minds. In the end, locsl residents had

their waym55

Several times since then there hove been obvious
opportunities for onse ruler or snother to terminate the status
of these ax- ond encleves. The first chance occurred during
Hapoleon'a cccupstion of the two Hethorlsnds, beginning in 1795%.
Under the reign of Louis bonaperte the situstion of Catholics

in Holleand wes improved considerably, snd Lhus the raison d'fltrs

54893 Projet d'un traith de limite entre le Brabant
Autrichien ot Hollandols, iLeathers oi daron vVan dar Borch,
Generpl Steate archives, Brussels, bBolgium.

-
Eg?arsmissen Angele, De Gelrische encleves in Nederlend
Licentie theasis, Antwerp, Hollend: Fendelsnogeschool, 1472, p. 14,
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of the cutliers was now ramoved. Although meny other foreipgn
snd domestic exclaves dissppearod during this period, however,

thosa sround Besrle remained taenacicusly embedded,

The second opportunity presented. itself during tha
ghort time when the two letherlsnds were reunited under the
Duteh erown (1815-1830), In 1826, o proposal wes made to delin-
oate the bounderies between the two ipterwoven communes of

Basrla.66

Acecording te a_minute of delimitetion, drawn up on
September 10 of that year, & continuous boundery waes formselly
proposed {or Baorle-ilesssu resulting in the sbolition of encleves
within its territory with compensstion in lend. But eventuslly
this idas had to be sbandoned bacsuse the Moyor of Basrle-Duc

refugad to go along.a?

PThe third occosion took place after the Scuthern
Netherlands withdrew from the Union in 1830 to form the Kingdom
of Belgium, At this time the gquastion erosc of drewing common
limits between Bearle-Duc and Basrle-lsgaau, But detsils about
the exchenge of territory could not be agroed upon, Consequently,

the interningling of territory was maintainﬂd.ﬁa

Eﬁﬁ copy ¢f the prcpo=ed boundsry resligmment is con-
tsined in I.C.J, Flesdings (1$53), Cese Concgerning Sovereipnby
over certain Frontier Lend (Belgium/hetheriends), pp. 121-122.

ETI-G.J..HEpDrtE {1959}, Csse Concerning Sovoreignty
over certain Frontier lsnu, Judgment of Jumna 20, 1Y54, p. 213,

©81pid., p. 253.
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Duo to irreconcilable differences the treaty of
divigion of November 15, ‘831, between Hollend and the now
gtotoe of Helgium, included no referenca to either Baarle-luc
or Baarle-liasssu, It merely manticoned the different provincos
that were to mseke up the two kingdowms. Since tho outliers in
and ground Basrle wore not specificelly mentioned, theoae sreas
previcusly belonging to the Province ol Antwerp becsme psrt of
Belgium and those sttached esrlier to the Province of Hoord

69

Brebent becsme psrt of Hollsend,.

In 2 surprise move, the King of the Hetherlsndég sub-
saquantly refused tc sbide by the tresty of seporstion, 45 &
consequance, Belgiuam znd llollsnd entered inte prelonged negoti-
ations in London. Theso ended in April 19, 1839 with the retifi-~

70 Essentially, it

coation of 8 mutuslly sccaptable convention,
served to confirm the state of affesirs that had been determined
in 1851, In this way, Bsarle-Duc remained Belgian and Basrle-

Kasgau, Dutch,.

According to the Tresty of London, which sanctioned
the separstion of Belgium from the Hetherlands, & mixed boundsary
commission was set up to fix the fronticors of the two stetag.

It was understood thet perticuler attention would be given to

EJI':‘:}I.I‘L:r the text of the trasty of sepsrstion see E.G,
Legemens (ed.), Lecueil des Traitées et Convgnticns conclus par
le Royoume des Povs-Bos Bvec les pulssellces otranpéres depuls
1815 jusgu’s nes jours, Vol. 1 (Le Hayo, Belgiwa, 1858), pp.
1il-vi, .

?{JTh& text of this mccord is conteingd in ibid., Vol.
I.
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claaning up their boundaries through esxchange end compen-
sanzl’t::'u::vn."_'Mi But when the wixed commission came in the course

ol its work toc the sectors of the commune of Baarle~HNasssu

end Bsarle-Duc, it encountered "serious and special diffi-
culties in continuing the frontisr line which it hsad until

then been able to ﬂruw."?a Acting on inslructions which they
hed recolived from Brussaels, the Belgisn commissioners rojected
on September 4, 1841 a possibleo resolution of tho exclevo
problem which was to be effected by sn sxchanpge of tﬂrritory.?5
Instesd, they sgreed to a treaty, sipned on November 5, 1842
(effective Febrvwary 5, 1843%), that would proserve the gtatug
quo "with regard to the villages of Baasrle-Nasssu (Wetherlands)

and Baorle-Duc (Belgium) and with regard to the weys crossing

thﬂm- tl?'q'

In ancgther boundary convention, completed on August
8, 184% (retifications of which were exchenged on Cectobar 3,

1843), this status quo was reaffirmadl?5 Thesa traaties end a

?qFrank E. Kronz, opus cit., p. 48,
721 .¢,5. Reports (1958), p. 235,
731bid,, p. 214

?uTrEnslation of Artiele 14 of the Treaty of November
>4 1842, The complete text is reproduced by E.G, Lagemans, opus
cit., Yol. IIT,

?bﬂae eazpaclaelly Article 90 contsined in MHarjoris I,
Yhitemen (ed.), Pigest of Intornstionsl lLaw, Vol. III {Washing-
ton, D.C.: U.8. Govormment Printing Office, -1964), p. 627.
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controversisl Communsl Minute of November 29, 1826'C ara the
only documents governing the relstions between Helland and
Bolgium with respact to the Bserles today. Althoupgh two special
troatias were drawn up in the lete nineteenth century (not to

oliminote the preblem but to simplify it),?? they were revcked

?EThis minute, which was signed on Msrch 22, 1841 by
tha locsel roepresentstives of Baarle~Jluc snd Basrle-Lhssssu, wos
the subject of dispute betwean Hollsend and Belgium in the Cege
Concarning Sovereipnty over certsin Frontier Lend {19%9) before
the International Court of Justice, Its hisgbtory end importence
mey be briefly summarized &z follows: Beginning in 1836, the
mayors of the two Baerleg sttempted to estsbiish the exoct
boundaries of their respective communities, (The sepsrstion of
Belgium from the Netherlands hsed mede it imperstive to draw up
g racerd sorting cut the ownership of the scettered and inter-
locking plots of land for tax purpcses.) After » cereful chack
of tha survey ragister, the list of plots, the property regis-
ters end recepticn of testimony from the oldest inhsebitants,
atl differences of opinion were finally settled in 1839 with
tha consent of the owners, Two yesrs lster, on Harch 22, 1841,
tha documant was signed by both sides. This minute was subse-
quently used in 1843 as the bagis for the drafting of a so-
colled "descriptive minute," which was annexed to the boundary
convention signed on tugust 8 of thet yesr. Howavaer, although
the descriptive minute purported to transcribe word for word
the communal minute, noting the plots comprising Hesarle-Ruc
end Basrle-ilssssu, & mistake occurred., Contrsry to Saction A
of the communsl minute, the descriptive minute provided that
plot numbers 78 to 90 inglusive and numbers 93 to 191 incluaive
belonged to Bearle-Kassau, wheraess numbers 91 and 92 bolonged
to Bagrle-lug, In bholding thet sovereipgnty ovaer plets 91 and 92
belonged to it, Belpium relied en the descriptive minute. By
way of contrast, the Netherlends interpreted the sgtstus guo
provigsion of the tresty of Aupust B, 1843% as upholding the text
of the communal minute, which did not exclude numbers 91 and 92.
from her sovereignty. The mattoer wes complicataed by seversl
factors, not the lesst of which wes the inability of Belgium to
produce its copy of the communal minute of 4841, In the end, it
wag decided by 10 votes to 4 that sovereipnty over the two dis-
puted plots of 1snd belonged to Belgium,

As a secondary issua, it should perhaps be mentionad
that the cese might never heve been plscad before the World Court
had not the smbiguity of ownership snd jurisdiction led sn anter-
prising individusl tec erect a casino in the disputed ares which,
due to the hesitation of each side %o exercise soveraignty there
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by tho Dutch bafore ratificstion could be accomplished.?a

The Baasrle ex- and enclaves esceped incorporstion
throuvgh two major conflagrstions of the twentieth century.
During World Wer 1 the outliers of Baarle-Duec held thse dis-
tinction of being the sole Eelgien territory not cccupied by
German forces. But this wes only becsuse the Netherlsnds was
succassful in praserving its status s s neutrnl end forbade
the pessege of Germsn troops over its tarritnr:f.?9 During the
Second World War Germen scldiers overran and occupied both
countries, btut this situaticn did not sffect the legsl status
of the enclosuras, which wss generally respected by tho Laszis,
For instsnce, since the Belgisn hesd of stete hed surrendered,
Besrle-Duc was gubjectad to Germen civil edministration; in
thet liollend's hed not cspitulsted, Basrle-Nesssu was ruled by

a military govarnment.aa

for fear of offending the other claiment, hsd become & "no man's
land,.," Since casinos are forbidden in Hollend, the gembling es-
teblishment did a lucretive business 2nd inasvitably becsmc the
source of acute tensions.

??Thasa wore the convention of July 11, 1892, which con-
carnad tho frontiers between the Beerles, snd the decleration of
Decembar 21, 1832, The former contained scme provisions -- espe-
cially Article VI -- perteining to neticnelity in the case of
inhsbitants of lend ceded during the process of conselidstion of
cutliers. E.G. Lagemans, opus cit., Yol. 1.

?BThe Dutch government withdrew these tresties by letter
on Saptembar 17, 189%7.

?gPiarra Reton, "Leg enclaves," Annuasire francais de
droit internationsal, Vol. 4 {(1958), p. 197.

80

C. éd'0Olivier Psrren, opus cit., p. 303.



131
COLCLUSIONS

We et cut in the beginninpg of this chapter to
examina in dotsil tho quastion how it was possible for the
exclaves under study to escape incorporstion for sc long.

In particular, we were intorested in revesling the kinds of
feetors that were conducive to the mointenence of the ststus
que. It wes sgreod at the onszet that our primary conceorn
would be with the roles played by the oubtlier, the mother-
land and the anclosing country., But this norrowing of our
focus was not intended to exelude an analysis of lerger,
systamic - factors es they were cbscrved to impinge on the

particular siftustion.

From our findings it would sesm thet the survivsl
of exclsaves in VWestern Burope was tied in s general sanse bo
the acquisscence of three parities: the parent stata, tha
neighbor snd the exclave itselfr Seemingly, the homa country
axercised the grestest influence in preserving thinga ss
they wera. Afterall, slthough none of the five nsticnal states
concerned functioned with appreciably less cefficliency becouse
g minute frsction of its Jurisdietion lsy embodded in the
territory of snother, pert of their deminium and thus their

gsovereignty wses symbolicelly at steke.
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'"he principal thrseat te the survivel of the en-
closures, as the rocord seems Le indicete, coma from the
surrounding state, which was not at all plessed with s
situation thet left & nole punctured in its territory. Toke
for exsmple Swiss efforts nt incorporstion. ¥or conturics
that country strove to gein control of Bisingen and Campioia,.
Bub becouse the host stote wes not prepared Lo use force %o

slter goeographicsl circumstances. no disenclavement wes effected,

While the anclsving country is ususlly in a bettar
position to agitote for change, exclsve dwellers heve occasion-

ally done so. Agoin CGampione and Biisingen mey be used as

illustreticens. In 1848, the former pleaded for Anschluss with
neighbering Switzorland. But this affort fuak placae during a
poricd of rebellion in the home stete end so it was spparently
not tsken seriously. The demsnds of Biisingen's citizens for
pbgorption in Switzerland were more intense, especially during
the inter-war period in the twantieth century., But evidently
the Swiss were reluctsnt to secept their offer for fear that
what had been takan from a vweaker noighbor might well be re-

claimed by 8 stronger ong.

Wo cpnnot say, nowever, that the desire of exclava
dwellors to bocome part of tho neighbor wes s prevalemt wish.
The inhsbitents of Ilivie, for instence, aro extremely patri-
otic. And it was their very love of country that thwarted

French attempts to snnex tham,
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Having esteblished tha importance ¢f the role of
scguiesoence & Yroite in the historicsl persistence of thae
progant Burcpesn excleves, it will be of interest now to
turn to 8 discussion of those fsctors in the contamporsary
situation which should help us predict whether or not they
arg headed for extinction. Of psrticular relevance here is
8 detalled anslysis ol nccess provisions as well ss o study

of administruotive snd aconomic srrangements,



Chaptor 7
ACCESS

The survivsl of so meny exclsaves. todny poges a
number ol complex problems for the stotaes diractlf involved.
Probobly no more scute is the controvarsiel issue concerning
the right of passspge over foreipn territory. For it is only
scross: the territery of a neighboring c¢ountry that the ex-

clave csn maintein communication with the meinlend.

Dug to the importance of sccess Ho exclaves it will
bo pppropriate in this chepter te focus sttention on this
perticular problem. The msjor quastion wiich we proposa to
consider is whether or not the Lurcopean exclaves possess an
sctual right of trensit through a second state, enabling
them to remain in contact with the home country. If it is
shiown that asuch & right of wsy does exist, we shall next

want to determine Lo what cetegories of travel 1t pertains.

To desl with these questions, it is proposed to
divide this chopter into three major parts. First, an inguiry
will be msdo into the doctrine of stote servitudes in inter-
nationel law. This step is daemed necesssry in view of their
spparent anglogous chsracter. Second, the important Ripght of

Possopa Cuse (1960) befora the International Court of Justice

will be thoroughly examined. This cese represents the only
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dispute over sccess to exclsves Lo come before sn inter-
netiongl tribunzl pnd helce sorves os 8 velusble legal
precedent as well ss a spurce of much lsactupl information
sbout tho prablem in genaorsl,. Finelly, ﬂXiStiHE state
preciice 1in rurope will be reviewed in detail, allowing; us
to conmpsre juridicsl decisions with politicel rezlity,
Hopefully, insiphts meined by this systemetlc anslysis of
the scecass issue will shed lipht on factors contributing to

the stobility or instebilitiy ol thao cxclsves,
DOCTHINE O 3LAME SEaVITLEES

I'he ripht of pesssape thot excleves appasr to onjoy
is sometimes reforrad to #s a stote servitude. But is secceass
between the cutlier ond the pasrent country reeslly & sorvi-
tude? In fact, do servilbudes exist sl sll in internsticnsl
lew? "'haese questions ere relevent to our btopliec but are not
easily enswerad bocsuse they sre shrouded with a grest denl
of lagul prejudicé. As one puthority points out: “"There is
herdly any other concept or doctrine in internstional law
which hos suffercd such contemptuous criticism snd blunt re-~
joction and at the ssme tinoe enjoyed such unsubstantistod

spproval and woanton praisa.“ﬂ

Tpa. V61li, Servitudoes of Internstionsl low (lLondon:
Y.3. kKing & son, 1998), p. 45,
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Much of the uncerteinty on this matler can be

attributed to tho decisicon rendered in the licrth Atlantic

Coggt Migheriecs Coso batwyeon the Unitod stetes and CGreat

Britein, f'or in 1910, the "Tribunzl] of the Permanent Court
.of Arbitration rejected cutright the doctrine of intgr-
notionsl sarvitudes.E Brietfly, this cané concerned the
right that Americens enjoycd repording cartein fisheries
off tho coost of liewfoundlond under o trosty ol 1818. ‘Yhe
U.,3, sripued in this cose that the treaty hod crested o
servitude in its Lfevor, snd that the right wes 8 deromation
from British sovereignby over the islond, snhd consequently
Britein bod no indepondant right to ropulste the fisherias,
The tribursl refused to reccopnize the Americsn contention
on the prounds thet this ripght waes not a soﬁnreign citg but
merely on economic right, snd thet there was nothuing in the
tresty to show thot the two pgovermments had intended it to

be onything elss.

As 8 rasult of this esse, internationsl lewyers
have baen hard put to substantiste clsims thst servitudes
do in fuct exist. Tne sBnslysis affered by Jemes Brierly pgoes

to the hesrt of the mattsr.5 Ha demenstrestes that in Homen

dHarbart W. Brigrs, The law of Netions, 2nd ed.
{(New York: Appleton-Century-Crolts, 19o2), Dh. 284-288,

3Jemes L. Brierly, The Low of Hetions (Oxford:
Glarondon PYress, 1955), pp. 190=19%.
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law the owner of s pleca of lend (preedium dominans) enjoyed

the right over land which belonged to enother (prasdium
servigns) not in any perscnsl cepacity but in hig capacity =as
ownar of the land, This right, he msintaina, wes & right in
rem and was exercissble not only sgeinst a particulsr owner
of the servisnt tenemsent but pgeinst his succeesser in title

as wall, Morgover, this right not only spplied toc & psrticular
owner ol the dominent tenement but slso to any successora to

him in title.

Agcording to Brierly, it is common matter today for
B gtate to scquire rights of one kind or sancther over the
territory of snother. But the right, for exsmple, ¢l & country
to bave a militsry base or free port feecillties is ordinerily
8 right in personam like any other treaty-crested right, and
it is not what might be construed sn internationsl ssrvituda,
Ag Briserly so clearly shows, the resl tast "of an internstionsl
gervitude c¢sn only be, on the snalogy of private law, that the
right should be one that will survive a chenge in the soveraignty

of aither of the two agtates concerned in the transactinn."q

THE RIGHT OF PASSAGE CABE

gince the settlement of the Fisheries.dispute in 1910,

a8 dispute has come befcore the World Court which touches on

“Jamus L, Brierly, opus ecit., p. 191.
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tha question of internsticonsl servitudes more positively.
This is the not so well known but egqually important Right

of Tasgapge Ceso, In thet it represents the most recent cszse

to date desling with this problem, it is worth s detniled

expminetion.

Focts of the CToso

This dispute botwesn TFortupsl ond India wasg referred
to the Internstional Court of Justice through formsl sppli-
cotion, filed by the former on lecember 22, 1955.5 It con-
gcarnad sn alleged. right of trensit which lortugsl cleaimed to
have betwoon its colony of Damen (Demdo)}, situsted on the
wast coast of the Indisn subeontinent, ond the exclaves of
Dadrb snd loger-iveli, as waell os between the outliars them-

snlvus.6

Both of thege discontiguous oress sre locsted inlend,
completely surrocunded by Lndisn territory. They ore connacted
nevertieless to littorel Daman by a roandway, some Lwenty miles
long which passas scross an intervening strip of Indisn terri-
tory. The two exclaves, obout 200 squsre miles in ores, are of

little ecoleonic value to local inhabitsnts, numbering some

5I.Q,J. Reports (1960}, Casse Concerning Ripht of
Poagope over lIndian TYerritory, p. D.

6Prﬂdyumna I'. Keren, "A Frec Accoss to Coloniel En-
claves," Annals of the Associption of imericen ULeorrsphers,
Vol., 50 {Juna, "Yol}, p. 158,
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40,000 in 1960 ond most of whom arc Hindus.?

Bince ﬁurtitinn, Indis ropeeledly cloimed these
territories, but the Portuguese romaeined sdement and refused
to codae them.a This desdloeck led oventuslly to the imposition
of trongit restrictions on the rortupuese by Indis, And it
climexed in 19%4 with tie custer of coloniol sdministretors
by anti-Fertuguese grouns, which set up thoir own governnenk
in the excleves. Initislly, Indis diligently svoided teking
eny steps to incorporats tho now "indepondent" srees oven
though the locsl ppulétion had sllegedly beseechoed hor for

9

protoction and inclusion in the Indisen Unijon.

Mein Issueg ond Decigions

Portupel's main contention was that she had ecquired

sovareignty over the disputed torritories ond access to them by

G0

virtue of tha Ireaty of Poona in 1779, indie, on the other

hand, meinteined thot in Isct this tresty only gave Fortugsl

?Pradyumna P. Karan, opus cit,, p 188,

BThe departure of the British in 1947 left French snd
Porturuese possessicns in en untensblo position. For india felt
that these torrivorisl "islandsg" ivorded pert of the Union and
must be sgoon inteprrated with it, '"'he following ststement by Frime
inister isehru, mede #{ hls press conference in Gctober, 1952,
more or less sums up the geonersal snd unflinehable otiitude of the
host steste on the question throughout this period:

"It is ineviteble, zs we have soid balore, thot these Toreipn
pockels in the Lbesrt of Indis pusl become port of the Indisn lUnion,
Wo have potiently waited for settlement by nepotiotion snd we still
hope to settle this mstier in this way. sut it must be clearly
understood thet wa cennot telarate foreiin establishments in India

L L

As & rasult of thesge demends, IFrence decided to surrendser
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cortoin revocable fiacol rights over the outliers ond thst

actuel sovercignty hsd been retained by {he Mersthsa state.qq

The Court found thsel indecd the Portuguose hsd beon provided

g revonue tonure, but that thig situotion had chonged redicel-
1y with tho cesteblisimont of British sovereipnty. Under the
British12

The excluzive suthority of the PFortu-
puase over the villoges wss never brought
into guestion. Thus lortupguese soverelpnby
ovor tho villapges woas racopnleod by ime-
plicstion ond wos subgeguently toacitly
reconized by Indios. As 2 consequence, tho
villopes comprised in the FHoratha grant
acquired the cheavector of Fortugucse en-
cloves wvitiln Indian territory.

her celonisl posgessions {consisting of five szettloments:
Pondicherry, hohe, hereikel snd Yenoon with s totol erea of
196 square milea end o populstion in 1948 of 362,016 resldsnts}
to indis batwecn 19L0 ond 1904, Sec J.0. Kundra, indisn iorelnn
Yolicy, 1947-1954 (Bombay: Vors & Co., 1955). ppe 220-2551,

gPradyumna P. Karan, ppus eit., p. 189,

101. C.J. Tleedings (1960), Casc Congerning Ripht of
Possage over Indion verritory, Vol., I, pp. 24—tk

11T.U. Thomas, The Ripght of Passame over lIndien
Tersitory (Hollend: AW, Sythofrl-Leyden, 1459}, p. 35.

121_ eJ. Heporta (1960), Cose Concerning Right of
Fassomg over 'nd¢ﬂn lerritory, p. Y.
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Portupal's second major contention involved the
right of possapge to the exclaves,. She ossertod hare that
slie possessed & ripht of {transit across Indisn toerritory
Lo get back and forth from Demen te Dedri and riepor-iveli
in order to ensure comsunicstiong between the two detoched
oregs snd trensit of personnel and gcmds.qa At first Portugsl
cleimed an unquoulifiocd right ol passspo, but then to msake
her position more tenasble sha wodificd it alleging now thet
she possegscd sn internetionsl right of trangit without
imnnnldty from the jurisdiction of India, Teo substentiate her
cloim, Portupsl bszsed it not only on tresties bul also on
general internstionol custom end pgeneral principles of inter-
144

naticneal laew. Indis's position besicelly wos simply an

intricsto denisl of Pertupguese ullegaticns.q5

The Court, in deciding this issue, distinguished
botwaan {8} the pessage of privete persons, civil officials
end goods in genersl; and (b) the pesssize of srmed police,
troops, arma end emmunition., As far as the former was econ-
cerngd, evidence before the Court showed thst during the

British and post-British perilod, "Gthe pessage of private

12p.P. Karsn, opus cit., p. 189,

14J.H+w. Verzifl, The Juriscvrudence p! the World
Court (Hollend: A.W. Sythoff-Lexyden, 1ueb), p. 397.

15P.P. Karsn, opus cit., p. 1849,
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persgons snd civil officiels was not subject to sny restrieg-

.”1b Thus it was concludod

tions, boyond routins control ..
in an 11 to 4 decision that Portugpel hod in Tect & ripght

ol pssaswege across Indian territery for these persons end
rmoods in genersl bused on local custam.q? With regard to

tho passsape of military porsonnel, police, srms snd smmmu-
nition, however, this wes Bn antirely different msttor.

The record indiestaed that until 1878 the passage of srmed
soldiers @and armed police hed been rerulzted on the bwesis

of reciprocily end net right., After 1578 prior permission

by British (lator Indien)} suthorities was 0lwiys NECASSATY«
In the cesa of the movenent of arms snd ommunition & licanse

18 On the besis of this informetion the Uourl

wes raequired.
decided 1n @ close vote of 8 to 7 thst ne ripht of passoge

existed for armed units or munitions.

Having determined thet the right of posgege did
exigt for Portugol (et lesst until ﬁ954), the Court turned.
its atteniion to the guestion wlhiether or not India had scted
contrery to her oblipstions by denying psssage to poersons

from the Yortuguese exeleves since 1954, Indis argued that

ﬂEI.G.J. Raports (18960}, Cesa Concerning Ripht of
Passppe gver Indion Werritory, p. 40.

1?Hubert Auhegen, Diae volkerrechtlicho 3fellunp der
Enklaven und kxklaven Ph.Y, Lissertetilon, Gobtingen, 'ast
Garmeily: i‘aculty o. Low, Georg-August lnivorsity, 1867, p.
117,

181,¢.J. Reports (1960), p. 41.
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sha could not heve permitted even theo psssage of privste
persons end civil ofiieisls from Dsman to the Lerritories
becouse thol would heve msde her a perly to theo suppression
¢f' a genuine netionslist reﬂmlt.qg Portugel disapreed on tho

grounds that the ihgurroction wes inspired by foureign, nsmely

Indian, EIlﬂTlIEI'ltS-EG

The Court stiached preat significsnca to the tangion

that hod srisen in the intormedisve Indien territory, and so

- 21
by Y votes Lo b was

unable to hold thst India's refucal
of pessspe to the propcsed delepo-—
tion ond its reiussl of visas to
Portupguose nationsls of Juromeon
crigin #nd of nistive Indion Portu-
guese in the emoloy of the Portu-
guase Govarnment wes sction con-
trary to its obligetion resulting
Tfrom FPortupml's right of possarme
aws W'ne Court is of vhe view that
India's refusal of possepe in those
cos05 wis, in the circumstsncos,
covoered by its power of repulstion
end control of the right of psssage
of Portugsl.

The outcome ol the case wes msinly this: Althoush

tho CGourt hsd ruled that Tortupgsl scquired soverelgnty over

V1.0, Reports (1960}, p. 45,

20, p, Karen, cpus cit., p., 189,

211.¢.3. Reports (1960}, p. 45.
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the two oxelaves by poneral sccentainice ovor the docedss,
ond st the sppe time hod a ripht of sccoess to them, this
right wes 2 limited one. It was subjeet to the control of
the Indian government snd was rostricted to the possspe of

privele persons, civil oflicers snd goods in genersl.

ithe decision{s) of the Court hsvae been attacked
by commentetors on a number of prounds, Iirst, . there is
the controversy over tho division of Fortursl's cleim con-
cerning the existence of o right of passnge in genersl into
twe separete quostions, one releting to "clvil" end the
other to "military" possgege. According to ox~prosidenl Bes-
davont, the Court hed nol been sgked %o rule upon the exis-
tonce of & riht of pesspge in respect to any ceatepories of

trongit; the right wos indivisihle.EE

Secondly, &nd no doubt the most highly contiestad
igsue of the cese wes the question of the lapsl situstion
in rospect to the pessege of military units and munitions,
Phe dubicusness of the majority's deeision is borne out by
the extremely nerrow vote of & to 7. Ihe "majority" srpgued
that vhe record sghowed thst "militsry" posssage wos not &
metter of right bub reouired the scguisition of pricr author-

izption, However, Judpe Wellinglon Koo, in a dissenting

EEJ.H.H. Verzifl, oous cit., p. 392.
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opinion, mede the point that since there was not 8 single
instonce in the evidenca before the Court thst Portusal
had baen turned down in her reguaest for the passage of
military units snd munitions throughout the 130 yeurs of
British rule in Indio, whoress, on the contrary, the pro-
hibition of transit wos entorced ot vorious times for such
ordinary pgoods os ss8lt, rice, liguor, etc., the ripht of
"militory" pessspe wes more marked thsn, for exemple, the

pessaie of ordinary goods.aj

Thirdly, the cTiticism wes voleod that the Court
should ncot heve ignored completely penocrel customsry law
or the genersl princirlos of lew in deepliug with the case,
but it should hsve tskon them into congidorstion, In thisg
repgerd, smplo naterisl had been submitted to the Court for
ravigw, O0f perticulsr importance were the studiss undaortaken
by Prolessors Edouard Bouer of the University of licuchfitel,
concerning trestioes desling with encleved sress, snd Kex
Ehoinstein of the University of Chicego, involving clsausas
in ¢ivil codes which deslt with enclosed plots of lsnd, In
his trestise Prolessor rpusr colLcluded thet the right of
posseco, such svs that clsimad by Portugal

is included in overy enclove. his
right may take o contrectusl forn,
but its existencs doos not, proper-
ly speskinp, depend upon the drawing
up of 8 contract or the conclusion

of o tresty. by the very fact of
piving legel recoznition to the

EZ”J.Hﬂ.-j’. Verziil, opus cit., p. 392
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existence of sn enclave, the
surrounding State sssumes the
obligotion to allow it to sub-
sigt, thet is to say, to ellow
it to communicate freely with
the uxterigﬁ by woy of its
territory. '

Prolossor Rheoingteirn conciuded in his eloborste gtudy
that out of 61 systems of douwestic lsw studied by him

59 myintesinod thet if o piegee of land is piven to o perscn
to own, therc is the implication that whoover gives him
that ownership also pgives him -- whore necessory -- the
ripght Lo ecross other lends to et back snd forth te bis
proparty. To do otherwise is to derogste from the gront
of owunership. On this basis, Proiessor Rheinstein urged
that 2 gonersl principle be incorporated in internstionsl
isw te the effect that in sll ceoses of oxcleves, indspan-
dently of tresty, the right of free access is ipso facte

created by 1aw.£5

Finslly, thero is the chsrge against the "icy
silaence® of the Court in regerd te the lswifulness or un-
lawfulness of India's connivance in 1954 ito overthrow
Portupuese suthority in the excluvés, snd the obligstion
of Indis under internationsl lsaw to assist Portugel in re-

storing or ot lesst bto scquiesce in Fortupucse efforis to

247 G.J. Plesdings (1960), Annax 25, p. 165,

[ .
2*:'I.E:.._T. Plasdings (1980}, Ammex 20, pp. 74-727.



147

restore her lawful suthority over them. As a result of the
Court's refusal to teke s stsnd in this matter, the status

of the two outliiers was left in abayance.26 No doubt encour-—
sged by this turn of events, Indla in December 196G, scarcely
oight months sfter the Court hed rendered its judgment, forcibly
enngxed the remsining Portuguese territories of Gos, Demen and

27

Diu.

Conclusion of the ¥Writsr

In this view the judgment of the Court left much to
bhe desired from the perspective of posgitive lew. Tha Court's
rulings on the right of sccess and the right to prevent access
arg both contredictory and vegue. Moreover, it is to be regreited
thet &8 ruling on the stetus of execlaves uader internstional lew
beaged on genersl principle was not given by the Court. Nevertho-
less, despite 8ll thaese shertecomings, the Court's Judgment must
ba looked upon as an importent precedent whose significsence

reaches far besyond one small corner of Asis.

THE EUROPEAN FRACTICE

In erder to determine whether or not the decision

of the Court conforms with legal political reslity,it will be

EEP.P. Karen, opus cit., p. "190.

2';'th.liJ:n:r.;',lf ¥right, "The Gos Incident," American Journal
of Internztionsl Law, Vol. 56 (1962}, p. &17.
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useful to oxamine the right of psssoge 8s it exists with
rospect to tlhioso exclsves surviving in Zurope todsy. iAs e
motter of convenionce, the right of transit will be brolion
down #s it epplics to (&) privete persons; (b) civil offic-
ials; (c) goods in mgenerel; (d) cusboms officors; (e) poelice;
and (f) soldiers. These sre sll instonces in which intercourse
between differeni psrts o’ a8 state 1s usuvlly considered a

normal altribute of i1ts unitary naturo.

Llivia
Tha sole ground sccess o lLlivia from Spsain is sefe-
guarded by the existence of B so-colled "nautrsl road"

{chemin neoutre}. Pepularly called the "Ipanigh"™ or "inber-~

ngtionsl" roed, this thoroughfere consista of on asphsit
country lsnao, spproxinetely 4,600 moters long snd 8 motors
wide. Jurisdiction over this French-built roedwoy is com-
pletely in the honds of the host stste, and it slone’

regulstas BACCoags,

Possapa of privete persons. The right ¢of free and

unhindered trensit for these indilviduals is puarsnteesd by

28

the tresties of 1660 and 18646, Tho relevant article (21)

EBTha right of possage to Llivis and the specilics-
tion of 8 porticulsr route wss established by the Tresly of
Liivis, dsted Lovember 12, 1&66lU. Its text is reproduced by
Henri Vest (ed.), Collection de textss pour servir a 1'Gtude
gt & 1'esnseifrnenent ds 1'hisvelre: Les (ronas Graltos du
TefFle Loulis «ly (lAaris: «iphohLso ricard, ludd-1d9y), Vol, 1.

The right of scceoss %o Llivis wss confirmed by the
Tresty of Delimitetion, dated oy 26, 1866. For its toxt see
J. Basdevant (ed,), Ur2iths ot Convontions en_vigucur entre
1s France et les Fuissoucas btransires (. aris, 1914), ¥ol. 1I.
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from the lotier eceord is appliesble today snd resds es

follows:eg

Conforming, to the convention of
novambar -1z, 1660 the usops of
roads crossing the enclove Llivie
gnd the territory of Puycerdes is
free 8nd no teolls ey be cherged
of - 'ronch citizens in trensit
betvweecn ona villege and snoivher in
tho ¥rench Cerdagne snd enpsged in
Tarming, trade or other setivities
nacosssry Ior subsistence. The ssme
Tfreedom and rignls apply equally to
Spenish netionsls in transit over
Froneh territory betveen Llivis and
Puycerds vis Lhu diroect rowdway
connecting the two villegos ...

Poggsere of civil officislsg. The ripnt of trensit

« for Gponish ecivil suthorities rests on the fore mentioned
conventions of 1660 and “160L, They are sllowed to visit the

isolated sree unhindered end free fram all Freneh control.ao

Peagsare ol poods in penersl. The circuletion of

ordinsry Spzanish poods between Llivia snd the wainland is
permitted without restriction. And TFrench customs refroins
from levying duties of sny kind. This ripght is bssged on the

31

relevanit troaty lLoxts,

E?British Foreipn Uffice, British znd Foreign Staia
Pavers, 1865-13Gs, Vol. 55 {(London, To7Il), p. 127. Lho passege
guoiod 1n the text nas been trenslated by the writer.

Oy practice wes confirmed by o neta of the French
Foreiimt liinigter to tho I'orbtuguese Ambssssdeor in Paris, dated
Moy 18, 1956. See 1.C.J. Plendings (1960), Cusa Congerning
Ripht of Possape over Indisn Territory, Vol. 1, p. Yo,

Hhig practice was el8o verified in ibig.
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Pagsope of customs officers. "he customs function

in the exclove is usually performoed by Spanish police

{carsbinoros), Detoils regerding the right of accesa of

those persons ere discussed neaxt,

Pessere of police. o provigion for the freec

trensit of police is conteined in the pertinent treoties
botween l'rénce snd Spein. HDut there is nothing in these
eccords to warrent the lnterpretotion that since their
unimpoeded possege is nol expressly mentioned this should

be takan as resson to deny Lhem 300055.52 fis & prectical
matter, the French goverument hes not viewed thaeir movement
as an infringement of 1ts sovereignty. Consequently, Spsnish
police, in uniform ond under esrms, pess Lfreely along the

55

chamnin neutre whenever necessary.

Pagsapae of goldicrg., s far as the passage of

militery persornul is concernsed, this is o deliesta issue,

32This interpretation wos made by Professor Guigen-—
heim in his support for Jindis in tho Righlt ol Pusgaro Cese.
Refor to the Verbatim Record, C.R. 59755, Uctober -1z, 1959,
De 41,

35There gseaems to bo no sireemont on the number of
Spanisgh police that msy pess at #ny oue time. ¥rank . Krenswm
gcites 8 conversation with a Fronch Lrontier olficial who said
that no wore ihan six srmod men could nass, 'This officisl,
however, wos not sble to guote any relisble suthority for this
limitation. see srank E. hren, lnternstional wncloves ond
Hiphts of Yagsape Yh.l. Dissertation, Uouoeve, swiltzoarlend:
Graduste instivube of Intornstionsl Studics, 1961, p. 137.




Although no specific mention is made in the treaties of 1660
and 1866 of 8 ripht of trensit for the Spenish Army, I'ronca
appeors to have no objection to Spsnish forces using the
Puyeerde~T.livisa accessway.au At tho epnd of World ter 11, for
instshee, some hundred soldiers sre roporlied te heve been
gquarutered in the cul-oll arae.55 But the crucisl quostion
would sppesr to be the numbery ol troops end the frequency

oi movements involved. It is doubtful thzt Fronco wvould

gtond for the militariration of the outlicer particulsrly
since tha Yreety of llivie expressly prohibits the fortificas-

tion oi the enclave.

To sum up, it mey be stoted thet the frecdom of

access to Llivia is very brosd. While unrestricted transit

is pusrantaed by tresty only in reference to privete persons,
c¢ivil authorities and poods in penerel, 1t doces eppesr thaet
in vetusl fecl loesl police snd scoldiers slso anjoy communi-
cotion with the detsached sras unfetiored by French controls.
Prom the point of view of internetionsl lsw ons may conclude
thot 8 right of psssago has been aestablished for all cetepor-
ies excopt the Spanish militsry, sbout tho movement of which

we have insufiicient informetion.

Mpierre Raton, "Les enclsves,"” Annugire Irenceis ds
droit intornstionsl, Vol, 4 (1958), p. 192,

§5Frank R. Krenz, ppus cit., p. 157
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Blsingen

Ground sccass to Bisingen from West Germbony is
posaibleo by two different routes, The first snd most
direct connection is the Bisingen-birflingen/Loog-Gail ingen
roedwsy, which runs slmost psrallel to ths Khine Kivar.

Y'he gocond and more winding way is the Blisinpen-keudiirl-
lingen-londepg thoroughfere. Both of those sccessweys com-=
prize modern, two-lene highways snd traverse s strip of
intervening Swiss territory between V50 and 1,500 meters

wide.

Poggaro of privete persans. The ripht of [ree

transit i laid down in tho so-called "RHisinpen Stote
Trogaty." Yhis convention, which wes signed on Hovembaer 23,

1964, entered inte force on Qc¢tober 4, 1967, The relevant
article (16) resds as Ji‘r.nvllr;m.«rs:‘;"'6

(1) A document for crossing the
boundary is not necessary for
Garman snd Swiss cltizens in
trengit boetweoen Bisingen and
Switzerlend. A border clearsnca
is nol nocoassory.

{2) The right to maoke a police
check remains unaffected.

From the wey this srticle is written, it would seem that
the right of unhindered movement is not extended o all
nationelibtios but ia roestricted to persons of German and

Swiss citizenship,

5E‘Franz Gotz (ed.), Des usiiginger Vertrapgswerk
{(Radolfzell, Switzerland: lLuggle w laurer ki, T90L)}, p.
119, This posssise has beon trenslsted by the suthor,
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Peggape of civil ofticivls. Yhe ripht ol sceess

for these individusls has never heen ecslled into questian.ﬁ?
Pregent proctice rests on long-stending custom and a
spacific trooty gusorsnteo. According to Article 32 of fhe
1967 troaty betwecen the Hedersl kepublic ond Switzevrlsnd
whiich spelled out Lhe situstion, Gormon civil officiels,

wha havo duty obligoticns to fulfill in the exclave sre
permittad to wvisit the igolstod esres gither sinply or in
froups noi exceeding ten persons at any time upon tho
preaentstion of a volid sorvice identificstion card (Diensbt-
sugswels). In proceeding to oisiagen, thoy esre freo to choose
botween the connection Bisingon-leuwdorilingen-itandegs ond
the routeo Bicinpgen-Ldrflingen/Loopg-tuilingen. While in
transit between the mainlsnd snd the outlior, Geiman
officials may tekoe with them all necesssry service eqguipment
but must refvsin from exercising their suthority on Swiss

48

s0il ond pra obliped net to linger.

Possere of roods in monerel. 1'he circulsetion of

morchandise to oand from Bisinpen is in prineiple subjocit to

Swisa dubioeg, teriffs end taxes.59 However, certsin kinds

j?Sﬂe Annex 2% to the Observeations sind Conclusions
of the Portupuese poverimenl in the RHipht of "pssere Uoso.

58pranz Gétz, opus cit., pp. 125-126.

P1pid., p. 83
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of goods sro immune {rom Swiss customs control., In tha
mein, Lhesa include the following: (a) merchandise which

is indispvangsble to Germon personnel who hevae official
dutiocs in the exclava; (b) office mabterisl end (¢} teszching

moteriels for the public school.

Fassace ol custopg officors. ¥reog tronsit lor

Gormon customs porsonnel is provided by Article 32 of the
‘'reaty of Hiisinpgen. Gengrally, theoy sere EblG'tD make ragu-
ler visits to the exelsve in the some way ss eivil officisls
axcept that they are suvject to lwo furthor restrictions.

o more then ten unilermod and erined officers uwoy poss st
the some time slong o given routc snd not more than thres
uniformed officials per hundred inhabitants may congregste
there. 3ince there sre spproximotely 914 local regidents
todoy, Lhis meons in effect thel no more than twenty-seven
unitrormed customs suthorities may be present in the German

oublier on the ssmeo ocpisionl.

Tassere of polica. The right ol Germsn policomen

to meke patrol visits to PMisinpgen is pertly of customary
origin, elthouri it hes now been conflirmed by trosty. Accord-
ing to Article 32 of the 1967 Germen-Swiss Lresty, these
pfficiels felleow the soana procedures 8s othar uniformed
personnel. Should the occssion orise where on officer is
called upon %o apprehend 8 non-Swiss citizen in the town,

provision has been made for him todosoand transpert the
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srrested party bueck to the Federsl Rrsu;n.ﬂ:ﬂ.i-::.":H:I

Yosgoma ol seldiers. The question of German mil-

itory movemenbs to snd from Blisinpgen wes for s long btime a
sensitiva isnue end oven sometimes & gource of tension between
home and host stetes,. 'ho gensitivity of tho 3wias on this
matlbor wog clesrly demongtraled in 1849, during the so-cslled
"second Bisingen sffair," when Germen forces were dispetched
to put down 5 revolt in the axclave snd guickly found them-
solves surrounded by sngry Swiss soldiers, who refused to
#llow them o return to the mainland.41 Following the end

ol Vorld VWer II the problom srase once ofpin s MFrench occu-
petion troops attempted to tale possessicn of the enclavae.
Although the Swiss were psrticulerly concerned lest their
traditional neutrelity be vipolated, thoy did not nnrtha other
hend wsnt Lo see the village eucope Allied occupstion and
becone & refuge for Liezi wer c¢rimindls cor other redoubteble
chesracters,., Eventuelly, sfter protrectod negotiptions hetween
Lhe two sides, the so-eczlled "Bern Apgreement" wos concluded
on lovember 3%, 1945, According to the terms of this apgreement,
up to ten 1"rench soldicrs, armed &nd in uniform, roceived
specisl permission to visit tha cut-off territory on a regulsar

baais.qe With the crection of the Garwan ¥Fedoral Republic in

quranz Gotz, opus cib., p. 125,

4701 detoils see pagos 101-102.

i :

4'EFJ."hn:: toxt of the "Harn Agrcoement" has never boen
publisghed in full, 4 copy of this sccord is, howevor, on fila
ol the MHeyor's oflfice in Blsingen and con beo resd Therso.
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149, howevor, tha "Darner Vareinborung" bacseme ubsnlatﬂ,45

ond once more accass ripghts for the Gorman militsery wers

in disputao.

Az 8 result of the Budsingen tresty, which came inlo
force in 1867, the question of military trsensit was settled
in the affiretive,., Although this spreement does not mention
specificelly tho poassgs of "treoops' it is understood by
both sides that their froodom of movement ig covered by
4riicle 3%2. This provision ig wvory brood ond effords fres
ond wnhindered seccoms to German officisls in gonerel. Specif-
icplly, it mentions the righl of psssopoe feor "uniformod" end
"armed" sulhorities, which also is the seme for the Germsn

police.

By way of summsry, it seems clear thet freedom of
trensit to snd from EBidsingen is extromely libersl., All cota-
rories of accoss are coverad by treaty puaerentes, so there is
no nead to meintein the authority of custom. While only the
coming &nd going of exclove inhobitents i1s entirely frec and
unrestricted, ono moy slso assert undor internetionsl lew the

axistonce of p right of communication for Germsn civil eofficisls,

qjﬂilhﬂlm 1, Oberer, Dis stnots- und vdlkerraechtlichan
sogonderhoallen dor deutschen Fnkleve oiginpen in der &Echwyol®
Fh.D. lissertation, uwibinren, west Gorasny, raculty of Law,
University of Tibingen, 1955, p. 28,
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gustoms olfficers, police end secldiors. Such o right of
trangit is, of course, subject to the limitotions cutlined

aarlior,

Uempiono d'ltslie

Campione cen be resched iron the Itslisn mainlond
gither directly -- scross Lske Lupsino ~- or Rnore indirectly
-— pverlond, In the first cese, o remulsr public shipping
sarvice, vhich docks at tho exclevae, provides the nacassarj
wetar connection, 1n tho sueond insteuce, a8 modarn, two-
lana roosdwuoy, possing over uwiss territory for less thon
helf o mile, forges the vilel 1link by 1lond, Access procedures

difler zcecording to which routo is chogon.

Peangorae ol privote rargons, Civilisn treffic in snd

cut of Cowpione is unimpeded and rests on long-stondling

! .
H Ground sccess 1ia repulsted by pgenhierol

customsry practice.
frontier croszaing procedures.45 Attyone entering or depsrting
the exclsve must npossess the proper identificetion papers
(e.g, possport or frontier cerd), slthough only one check is
exercisod st present -~ at the mein Swiss~Ttelisn frontier

crossing point., As fer as spprooch by wabtor 1s concernocd,

boat travellers sre nol subjeoct to controls of any kind.

i) . . : i , I
t'Sﬂa Anpzeleo Bianchi, Campigne d'italis nel dlr}tto

nazionale a internosionele Ph.D. Ulssertstiou, bBosol, owitzer-

lund: vesculty ol Low, Univuersity of bosel, 1945, pp. 112-118,

45Gicvanni Cenzeto, Compigno d4'Ttelis in der Ge-
schichta und in der kunst (oo, italy: Grafilca Centonne, n.d.),
not popinsved,
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This is & practice that has cxisted since time immemmrial.46

And it long sntedates tha Convention on WHevipgation, which
was concludod betwean Switzerland snd Itely on Uctober 22,
1923 {entering into forcs on Lovember 5, 192?).4? In gen-
erel, this agreement provides for freedom of navigation on
lokes Magpiore and Lugsno (on the bank of which Cempilone is
perched). Bul Article 2 specificolly mentions the exelave

. : . 48
piid reaflirmsg the citvtus quo 1n regerd Lo access.

Pogsaee of civil officinls., With reanect to the

transit of these wduinigtrative personnol, it is by long-
stonding proctice unobstructeﬂ.qg As wos true of civilien
traffic to and from Campione, sccess overland for Iltalisn
civil suthoritios is monitorad by one frontier check in cach
diraction, whereas movement scross tlle Bwiss lskes is com-

pletely unfettered.

uGHubart Auhagen, onpus cit., p. 66.

u?The text orf this tresty is reproduced in the Swiss
docuntont sevies entilled Rocucil Svagtemaliaque dos lois ot
Ordonnsncas, 18856=-1947, Vol. 15 (Lorn: lederal Chsncellery,
TS89, pp. HH9=504,

8154, p. 349,

P —

“Oinis sbote of sfteirs is veriried by the Note du
Départemont politigue f&dbrsl suisge 8 ls Legstion du Fortu-
rtel & berne, doted June 5, 195, See fnnex 23 Lo ths Observs-
tions end Conclusions of the Fortuguesse Government in the
Ripht of -russare Chsa,
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Paossape of proods in ponerel. fhe ecirculstion of

marchandiase botween Compione and the Iitelisn meinlsend is

in principlao not frae since the outlier is troeted as if

it wore porit of the Sviss cuatous area.50 Although no

specific gsreenent hus been signed Yo this elfect, Itsly is
54

congldered to novo acecaptod lihizs relstionship. Thua, most

roods trensported from thet couniry o Cemplone ere subject to
Bwiss cugloms chorges, just s erticlos moving from the en-
elave to the molherland sre lisble to its dutiss on foreipgn

5e

merchmiise.

FPessore ol custonis officers. 'he situstion with

regord Lo sccess lor these personnel 1s unclesr. thile
Italiosn customs oflicipls 8re c8temoricelly denied overlend
trensit to Compione, they ususlly seem to be able te resch
tha exclave by buat.55 Apporaently, this practice is tolerstad
by Lthe Swiss in view of theo Tresty of 192%, which opened lekes
Megpiora snd Lugsne to relotively free navigstion., The exis-

tenice of a customery right of passspge is, howeveor, doubtful,

bDHans socker, Die Rechisverhizilinisse on der Scwaizer—
prenze: in deitrop zum nscobarlichen VolkKersecht n.l, Disser-—
tetion, nuriech, Bvitzerlwend: reculiy ol Low end rolitical
Scionece, Univarsity of Zirich, 19351, p. 22.

13ea for instwnce Luigl Pedreschi, "L'exclsve
itplisno in terra sviezoroe di Campione d'ltslias,” Revista
Georralica Itsnlious, Vol. B4 (Lesrch, 1957), p. H0,

5EUertain goods (e.pp. office supplies for exclave
officiela) ore exempt from oll duties in transit betwoen Italy
and Camplone. There sre also axcoptions for goods {e.p. ceramic
products) moving in the other direction, lor detsils see Hubort

Auhagen, cpus cib., pp. 37-%8.

550011firmad by persocnsl on-the-spot obssrvation.
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During tho negetistlon of the Trealy on Wevigation,
Itglien diplomots nittempted to obtsin Swiss recognition of
on ectusl ripht to transport customs officors ocross Swiss
torritorisl waters from one part of italy -to the other. By
implicetion, this would have given 1tslien customs officisels
the necesanry suthority to visit Compione also, bHut tho

H4

Ttaligm were ot succassful.

Pogssepe of police. Itslien police do not possess @

right of overlsnd pessope o Cetipilone. Sueh communicetion is

c
expressly prohibited by the Swiss gev9rnmnnt.)5

But sccess by water is on entirely difierent maolteor.
ilers the 192% ‘‘rooty on lavigestion comes into pley, elthough
it is known thst ltolien police were in the hebit of visgiting
the area long bofore this time. 20 With respect to Article 2
of this convention, police officiels sre able to go to the
axcleve as ordinary pessengers on the regulsr public shipping
sarvice thot plies the Swiss lakes. Such freedom of movament
by boot is, however, not unrestricted. For one thing, uroups

oi six or more hevo to pive orior notice Lo Swiss euthorities

5uﬁclf de Sury, Le Gondizioni di fronticre del lago
di Lupeno Thi.D. Disscriotlon, sriboury, DBwitzerland: roculty
ol Lew, Univorsgity of lriboarg, 1942, pp. 45-37.

2PRofor to llote du Déportoment politique f&ddHrel
suissa & lo Legstion du Porbupel 8 Lorne, dated June 5, 1956,
in the i ht oi T'vssope Cosa.

gL W L
Frenk E., Krenz, opus cit,, p. 131,
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before they embark. And for snother, although srms snd muni-
tions may be broupht on bosrd, these must be turned over to
the Swiss an rnuﬁa.5? In gxceptionsl coses, Italisn police
bosts may dock in Campione, hoving gblsined prior suthori-

58

zelion from competent Swiss officisls.

Passa;e of soldiers. The movement of troops between

Cenpione end the hone state is strictly lorbidden by the
Swiss. This rostriction applies to ground sccess #s well as

29

to troffic scroas the wotar..

From the fore,oimp, it must be clear thot Ltransit
to Cemplono must be ovelusted in terms of ground sccess and
water travel, In.tha first instance, communicotion saems
guite limited; only privete persons end civil officiels appesr
to enjoy unhampered contsct with Itely. In the sccond cass,
possoge sppoors reletively free; only Itelien soldiers are
cetoporicslly banned from going Lo tho excleva. Under intar-
nationsl lew o rigiit of aceess to Coampione may be seid to

axist throuph tresty or locol ussfe in regsrd to the following

5?Gicvanni Cenzato, opus cit,

581.0.&. Plaadings, Usso Concernins Ripht of FPassope
over ITndien Yerritory (ﬁgﬁﬂj, Vol. I,, p. 700,

59H3n5 Becker, opus cit., p. 23.
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cetogories of trevel. On the ground, these include the lree-
dom ol movament of privote persons snd civil sulhorities;
whereas on tho water, these embrece sll of the foremantioned

end, with cartein restrictions, tha trensit of polics.

The Heorleo Jx- and Lhnclaves

hceess te thege widely dispersed Belpisn end Duteh
torritories 1s not 8 siuple matter. And e distinction nmust
be made between transit to the twonty-~five Belpivn parcels
of lesnd in liollend {doerle-~luc) and vossepge into the thirteen
Duteh outliers isclsted in Lelpian territory (besrle-lssseu).
For only in the former caso doss 8 gpecilic linl: with the
'tiome country oxist. This is the so-~called "concessionary"
roud, wmointeined and regulsted by the iHethorlends. Approxi-
mately five meters wide, t‘t‘ll.is thoroughfere consists of on
undivided sgtrip of ovgphalt, troversing some five kilometers

of Dutch territory to tha south,

As rvepgards transit to end from the Dulch exclaves
of Basrle-iassou, 8 further distinction must be made belween
contact with tuose elevan Duich gutliers sibusted inside
Helpian enclosures 1in Hollead end those two isolsted frooments
of tho lietherlsnds lying in Belgium proper. In the first in-
stonee, it is practicslly impogsible for EBelgian suthoritiaes
to repulate acceas dua to the fentestic complexity of inter-

locking lislgian and Dutceh dowgins. VWhile in the sacond, traffic
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cen be ldontiiied ond procsased. through the normel frontier

control points,.

Passape of priveto parsonsg. Civilien traffic hetwean

Bgarle-luc and the moinlend over Dutch so0il is completaly

Ifrae. ''heeoretically, the Hetherlsnds reserves g lepal right

to check tnis movement across the frontier, and there is o
control point set up 8t the maln entronce tto the soresswey
Irom Bélgium prozer. But in sctual prsctice the flow ol treffic
pésses preclticelly uncontrolled., Exeleve dwellers, forsigners
residing in the Leliian exclaves ond even those domielled
olsewhore sre usuvlly permitted to cross the frontier et this
’point without the hberegt of formsiitlies -~ & check of identi-

ficotion,

It is sometimes srsued thet communication bolween

these territories snd the homne couhtry is governaed by treaty

&1

provision, And in this connecltion Article 14 of the boundsry

convantion, concluded between Belgium end Hollend on Rovember
5, 1842, is cited:®@

"hoe status gue shall be
mainteined both with regard
to the villepes ol Learle-—
iassau (.'otharlends) end
Brarlo-luc (belpiun} and
with repaord to the rosds
crogsing them,

Eaconfirmud by personsl observation, August, 197Z.

6this wos the erpunent reised by India in the Right
of Pssspre Casa. Saa Freliminsry Objections of the Geovernment
of 1ndis, april 1957, Vol. I, p. 70 and Countor-bemorisl of
the Government of lindia, larch 1953, Vol. I, p. 127.
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Actually, however, as at lesst onu suthority has pointad

out, "bhis text dousa not croate s ripht," but moraly
"recopnizes the exisbence ¢of o certein situobion with

respect to pesgsepe, without evon stitempiing to regulote it.“a5
At the ssme time, the 8rticle does not reslly provide s
specilfic righi of scecoss with the home state. 1t only refers

veguely Lo communicstion within the villafes of lesrloe-Duc

and Basrlo-bkaszsou thamselves,

At present, tha {ree transit of eivilians between
the mein body of Helgium snd the twonty-five exclsves conm-
prising basrle~Duoc rasts on lecsl custom and certein unicl-
pel repulstions edopted unileterally by the letherlends
during this century. In the mgin, they pertein to roubine
frontier travel snd seek Lo fecilitete the movemeni of
outhorized persons across the Irontier. Ag far as Basrle-Duc
is concerned, oneo provides it with a frontior pest st tha
main Belgium/Iutch boundary, stipuloting only that traffie
to tho outliers riust pess through this control.64 Ancther

disponses with the usuel restrictions imposed on foreigners

62'l‘his tresty, known gs the Convention desg Limites
of 1842, is revroduced by L.G. Lagenens (ed.), Hocuell des
Trailbs gt Corvenuionsg conalug par le itorgune dey Loys-—-885
BVOC 1.GS pulssoncas otray,. ores doruis dolsd jusqu'e nos jours,
Vol. tia (Lo iove, 1oU3}, pPpe 5-c2. Article 114 ol This text
has been transgleted by the asuthor.

65Frank E., Krenz, opug cit., p. 101,

Euntch Frontier Ordinsncoe of Japtomber 12, 1944,
published in Stostscourant, do. 8 (1944), "'mig decrec was
snended in 1940 by the srontisr Ordinsnce no. 156, Steostg-
courant, bo. 1% (Janusry, 1946).
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. . . 65 .
croasing into Belgpiun. 2 In no cese do these ordinences

curtail ecommunicetion with the mainlseud,

In regerd to the pessape of privete persons into
tho thirtoen encleves of Zesrlo-~i.osgsu over intervening
Felgien territory, this is uarestricted. The present situ-
sltion is rootod in customary precticae, stretching back to

the fiftesnth century.66

Posseire of civil pfficisls. The trangit of ielpian

eivil outherities scross the Heltherlands into Bsorle-Due is
not a troaty-given right. bBul according to 8 posgition psper,
propared by the Duteh roreign Hinistry for Portupgsl in the

Right of Vassppe Croe, "The adninistrotive prasctice of the

Hetherlands is rot to interfore in ahy wey with {(their)
girculstion ...-"5? Consequently, 2 customsry ripght of sccoess
my be asserted for civilisn suthorities, proceeding to the

eéxclaves of Hasarle-Duc in the line of duty.

A3 concexns the right of way ol Dubch eivil officers

ovar bkelgian soll to get pock snd forth to Bearle-Laassu, this

o
®puten Frontier Grdinsnce of 1%46, publishod in
Staotsoourant, ko. 13 (Januery, 19406).

Ilr:’E'lf}:::r1_1.'.‘LJ:'rr=~=:au:] in Wote du liinistére des Affaires &dtrangdres
el du Commarce ext&riocur do Lalpique & 1'ambassazde du Pertupsl
d bruxelles, deted July 3%, 1956, Sea 1l.U.J. Fleodings (90},
Vol. I, p. '/ol.

bTSEe hote du Finistdre des Affairez trongéras des
Yays-ties 8 lo Legetion du I'ortusal a Ls Hoye, dzted hay i,
1956 in I1.C.d. Flowedings (1960), Vol. I, p. 79Y.
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15 besed on long-stending locel usnge.EB

Poggere ol soods in penersl, The movement of mer-

chendise coming rom Lho moin territeory of Belpgium to Boorle-
e is penerslly Free snd exeompt Crom butch teriffs snd
customs duties. Tho seme is true ol Uelglon geods circulating
srong tho individuel Belplsn erxcleves themselves., This prac-
tice is in conformity with old-established custnm.59
"'ha free trangit of bpelgien wgrchandise serass the
territory of the illetherlends is, howover, permitted only in
g0 far 8s higher Dutceh interests ero not Lhrestened. This
point wes cleerly illustrited during YWorld Wer I in the so-
called "Hodio 3tation Afteir." This curious cesc srose in 1915,
when dHelpien officisls insgtallsd a redio trensmitter in their
enclaves, &t that time smbedded in neutral Dotch domsins., Upon
toking note of this disturbing development, thoe govermmant of
Holland decided to Uske meosures borring the transport over its
5011 of materisls nocaessary to run the stetion. Dutch sutbori-
ties shut off the belglean excleves with & wire fance snd posted
gusrds around them. The Duteh justified this section on the
grounds thet the prosence ol s Toreiftn radio instsllsetion on

its soil, presumably used 8s & base of operstions Tor Lelpian

EBRBfET to Hote du Linistére des Affeires &ironmdros
ot du Comuerce oxtérieur de Belgdous 8 1'Ambsssodo du rorturel
3 Bruxelloes, deted July %, 19% in 1.C.J. Plesdings {1950},
Yol. I, p. 701.

Ggﬂnr confirmation seo Fierre Heton, opus c¢it., p. 189.
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forcos, was contrery to its obligetions ss a neutral.’C

In regpect to the ontry of Dulich products inte the
cutliers meking up Beserle-lssgsu, this tekes ploce without
hindrence, ond no fexes sre levied apainst them. The present
arrongenent 1s customsry snd cen ba treced beck to the fif-

71

teenth century.

Passorg 0f customs officers. Belpgian customs per-

sonnel org »llowed to poy rejpular visits to the enclsved

preos ol Haprle-~Duc., They sro even suthorized to bring their
woepona with them when crossing the Butch frontier, This ststa
of affoirs is the product of loczl vsage and has been formolly

racognized by hnllend.?g

With regard tec the trsnsit of Duteh customs officiols
over Belpgisn territory, these pasrsons may go bacic snd forth
to the Basrle-iiasseu exclsves without impediment. The existing

75

gituatien is customsry in neture ond has endured for centuries.

phis story is best told by.laul Goldschmidt, ssarle-
Duc: Histoire g'uuc tation Redio-t&loprsphiogua, 1915-1998
{lierdruk, bBelgium, 149Y4%).

?qUonsult Hote du lilnistére des Affeires Gtrangdres
et du Commerce extéricur de rpelgique & l'Ambssssde du FPorturel
3 druxelles, dated July 3, -19% in L.C.J. Pleadings (190),
Yol. I, p. 701.

?ESea liote du Minigtére des Affaires &trongdres des
Foys-Beg 4 la Lépetion du Fortupisl & Le Haye, doted Hay 4, 1956
in I.GC.J, Flsadings (1960), Vol. I, p. 755,

?5Ueri£ioﬁ officielly in wote du liinistdro des iffsires
btrenpgéres des Pays-nws 8 la Lépation du Portursl & La Haye,
doted May 4, 195 in I.CG.J. Pleadings (1960}, Vol. I, p. 767,
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Pessafra of police,. "'he communicsbion of Belpgisn

police betwaen the psrent ststo and the enclaves forming
the community of Baarle-Duc 1s notl exprossly provided for by
treoty. Hevertheless, on Lho basis of long-astoblishod prac-
tice, they ore permitted unhampered travel over Dutceh fterri-
tory st each coming ond Eolng. lioreaver, os wos btrua ol
Helgisn customs personnel, they aro free to cireulate while
under J:II‘ma.?JLP
Duteh police ore likewise empowerced to traverse
Belgiun Gerritory when crossing into the outliers ol Leurle-—

75

Nogseu,

Pesgorng of soldiers. Although Belgiesn trocps do not

possoas a leapsl right teo get to tho enclaved gommunity of

Bsarle-Duc, it is known thet they heve visitod the I{regmentad
village on mere then one occasion+? Gonerslly, however, only
individuals nove succeeded in moking the trip undetcected. And

this hsas oceurred in the relexed atmosphere that poverns the

?4?erified oftieisally by the iiote du Ministdre des
Affeires etronpdres des Yays-bBas & la Lepotion du Portugsl &
La loye, dated Hay 4, 1956 in I.C.J,. Pleadings (1900), Vol. T,
pe 700 '

?5Hata du linistédre des Affsires Gtrangdres ef du
Commarce extorieur de relpigqueo & 1'Aimbassode du Portupel 8
Bruxelles, dated July 3, 1956 in I.C.J. Fleadings {1960), Vol.
1, Pe ?6‘11

7OBefora Bolgium oud Holland cepitulated to inveding
Nezli forces in 1940, ithe Dutch allowud Bolgian treops to be
stationed in Baarle-Duc.
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procaassing of frontiaer troffic into the Beerlaes. Should
larpe numbors of Belgion soldiers or militsry unite try
to talke sdvantespe of this situstion snd proceed to cross
tha frontier, no doubt they would csuse sn interuationsl

incidont,

During World war I, when belpium was partisily
occupled by forces of the Centrsl Powers, German treoops
gttempled to go to Basrlies-Duc, bub the Dutceh, who had mobil-
ized their forcas along lhe frontier, refused to grent them
posssra. 'he government of the katherlands bocked up its
militery position with the srgument thet 1t could not sit
bocle and vllow its noutrel status to be vieolsted, which

1.77

Gernen nilitery possapo wes allepged to enteoi

Just ag in the cege regsrdine the movement of
Belpgisn trocops to Bsarle-Duc through Holland, therc sre no
spociiic legel provislons feor Lucch milifery aceess to
Ipariao-llasseu over bBolgicn territory. But in view of the neor
impossibilily of regulating trefiic crossing the invisible
intarnationol freontior in the doorles, it is not unrcosonabls
to suppose Tthot thaore have baen isoleted instences ol the

s

tregspassin: of Dutech soldigra.

??See Pierre Raton, opus eit., p. 284,

8 . . . ; .
7 tho writer is not awsre of any specific incidant,
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'bas above annlysis would seem to sugrest thel contect
with the Baarle ex- snd enclaves is Tairly broed snd uninter-
ruptod despite the lsck of formel apreement betwoon lelpium
and Holland. While pessspo must bo seen os rovarned besicolly
by locsl usege, certoin gaspects ol Lrevel have beon varified
or ra;ulated by tueil accord of the pertios or the unchslleongod
unilsterel setion of one, Tromn tho viawpoint of dinternetional
law the existence of & righit of trensit to herrle-duc end Baorlo-
Hasspu is gprerent in every cstepory excopli the moverment of

saldiers.

COL CLLBTION S

The penarsl purnose ol thig chepler, 85 pultlined at
the bopinning, was to shed light on the problem of sccesg to
axclavaes, liore specificslly, our 2im wes to determine whether
or not an sctusl ripht of pessapu over intervening foreipgn
territory does exist in Western burcpe ond if it exists for
whom, This twofold objective wos o be reslized through (&)
pn snulysis ol the question ol stste servitudes; (b} 8 compre-

hensive raeview of the iphi of Inssere Cego; end (¢} 8 thorough

investimation o¥ zctusl stote prectice in rurope. 1n keeping
with tho lerger theme of this study, it wus hoped that such
8 gystomatic trectiment ol the crucisl sccoss issuoe would pub
tho general guesticn ol exelave stability in o differant peor-

gspectiva,
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\ Our stuiy of tho sctuel practice of countries
sugpests that there is great copency in the sraunent that
the possessing state hes 2 ripght fo gat to ils exclovel(s)
scross olien ferritory. In foet, theso isclaled territories
can anly continue to funetion throuph the pranting of the

necososery [ecilivien, so.ithat 8l exclsvaes sre servitudes.

1t is to be rogrotted thoet the ICJT in the Rirht of

Pogsaig Come loflt undecidad the guestion whelher or net in

the sbsence of prctupl soreoment there is 8 right of transit,
It found thot existing practice in individusel circurisisncas
was the sppropriste puide, end theat it was unnecessary to
resort to pgenorel Internationel low. towever, the lesson of
the case, 85 one suthority shows, is thot while "free sccess
megns in foclt lioited gccess ... Lhe fect remeins that svon
though the territoriel Stete hés v discretion to rofulste and

suthorize the exercise of riphts these nonethsluss rowsin

rights."?9

On the besis of evidence ;38thered through our inguiry
of the luropesn situstion, it is submitted that the right of
possoie 15 norially recopnired either by express tresty gusrsn-
tees or, il no such Ltregty has Lean concluded, by local usepe.

With respect to the former, il has been observed Lhot the ripht

?J9.,P, 0'Connell, Internsticnsl Lew, Vol. I (London:
Stovens & Jons, 1965), p. 612,
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of communicstion is by no mesns sbsolute, being ususlly

reguloted by the enclseving country.

A right of transit sppesrs incontrovertdble in the
cege of privete personsa. PTwice (Biisingen snd Lliviea) it is
confirmed by treaty and three times (Cempione snd tha
Basrles) it is the product of old established custom. What-
agvar checks are exercised over this treffic do not impinge

on this fundswmantsl right of wsy.

As for the access of civil suthorities, it seems
conclusiva that theses individuals enjoy the nacessary pesssgo.
Whore specific tresty proviaions are lacking, host stetes
have usually tolerated this practice for so leng thet s

customery right of travel mey bs ssserted in behalf of the

national state, .

The diveraity of the situation regarding tho circu-
lation of goods defies sweeping genaralizstion. In two in-
stonces (Eiisingen and Cempione)} "customs fences™ have been
srected sround the outliere go Llhat normal goods treaffic is
not free but subjeet to levy. The Basrle ex—~ and enclaves
possess B right based on long-stonding practice, whereas only

Llivis has obtained an iron-clsd treaty gusrantee.

With respact to the entry end exit of customs officers,

present arrenpgemonts diffor from srea to prae. Biisingen stonds
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slone in its tresbty-poverned situation. In Llivia, tho police
parform the eustems function. While the trensit of cusioms
personngl Lo Cempilone is banned overlsnd, those porsons do not
sogm to hove any trouble resching the isclated community by
woter. Finally, locul usopo nust be taken as the guide in

ragerd to thae Beorles.

The pesssge of srmed police is telersted in svery
cege but is closely circumscribed. kxcept for Biisingen, which
is covercd by written agrecuent, sccess is roobted in local
custom. It is gubmitted thst a8 genersl right of communicetion
thus exists for poelice visiting the excleve in the line of

dut}n

As far ss the critical circulaticn of srmed scldiers
is concerned, presoent practice is pretty much in conformity.
lio cugtomsry right of trensit exists snd in only one ingtsance
(Biisingen) is limited sccess provided by tresty. By snd lerge
gnclosing stetes hove striveon mightily to exompt their terri-

tory from ell foreign troop movements.

To sum up, then, all the evidence before us points
in one indisputable direction: to & yenersl right of possope
into excloves. While this sccess. is by no mesans sbsoluta, the
Wast luropasn experisnce shows thot gt leest the ordinary
regident, civil official snd sclitery police officear meking

his round of duly enjoy frea, if not unregulsted, tronsit.
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Such 8 ponerslly sccepted right ol tronsii he s
importent implicotions for exclave sntobility. On the one
hend, it represents a cruciol sccommoiotion by homo and
host stptes in favor of the former., A potunfially explogive
situetion is defused snd s basgls for harmenious relations
is esloplished. On the othor hand, the risht of sccaess be-
cones morped with the ripht of the excleve to continue {o
exist, In this wey 8 corbtoin lepgitimscy is begtowed oun the

outlisr,



Cheptor 8
ADMINT 3V RATION

In our onolysis of the sccess guostion in tha
lsst chopter wo inevitsbly touched on certain espects of
the pdwministretive reletlonzhip between pesrent stestoe ond
excleva, 1t is now proposed to subject thess Lies to closer

gerutiny.

'he ovarage stato is only sble to sdminister its
territery effectively to thn dogree it can mokeo its officisl
orgens function in every port of it. In faci, this cepucity”
to enforce its will in tho torritery is one of the most
importeant requisiies for the meinilensnce of sovercipgnty
over it. Anytime effective contrel is absent socession is e

repl possibility.

¥xeclovaes are by detfinition integrsl paerts of stete
tarritory. And so it 1s not surprising thet the méinlaond
ghould be zeplous in its efforts to extend its sdministretion
to the ocutlier, Yel its peculisr circumstences pose a diffi-
cult problem, Hence it will be of porticular volue here %o
inguirs just how successful the home country hes been in
ovaercoming Lhe Larrier of isolstion to meke tha exclsve

conform with the administrotive potteorn of the motherland,

In keeping with the bresder outline of this study, it is
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expocted that such an invastigatinn will impsrt odditional

informetion sbout the zstability or instability of execlsves.

Llivio

Thias little excleve of 88% inhsbitonts is freguent-
ly described by guide books as 8 "Spanish villege in Frence.“
But in ectuslity the 12,87 kilometer sguare cutlier consists
af » small built-up ersa, adjocent farmlsnds and scattered
homes. Administratively, it is pert of the Spsnish provinca

of Garona.1

The chief sdministrstive officer for Llivie is the
locsl™mayor.” He is not an elected officisl, however, bub
morely & Spenigh buresucrst sppointed by authorities in
Gerons. His office is rather modest snd is situated ir the
canter of the town, ncesr the phaermacy, which c¢leims tc be

2 The burgomaster is asssistad in his

the gldest in Europe.
day-to-dey taesgks by & tiny steff, consisting of a depuby

who is 8lso coretaker of the srchives and m secretary,

The meyor and his esgsistanty prefer tc gpeak
Spenish but ore fluent in French. Like lecsl shopkeapers,
rastsurant owners and othar proprietors, they must be bi-

lingusl to hendle business efficlently. By wey of centbrast

1708b B. Cros, Vills de Llivie (Ilivia, August,
1972), pe e

Zinon., Vills de L1ivis (n.p., 1968), p. 1.
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(end cementing the bond of Llivia with Spain) the ordinary

people gpeak only Spanish.3

For the most part, the administrotion of the
axclave conforms closely with the home stete. Thus Spanish
lsws gnd regulestions apply there, oxclave dwallers sre
subject to conscription snd taxses sro peid to the national
gountry, By the ssme token the administration of Justice
is entirely Spanish; in c¢ivil cases suthorities in Puig-
cerdh (the nesrast point on the mainlsnd) have jurisdiction,

in religicus matters the Bishop of Léride,t

Llivis has its own police slstion, Years sgo o
pracedent was sel for reguler visits by Spsnish law enforce-
ment officera. And becsusa of Fronch sequiesence in the
mattor thage were followsd by the esteblishment of & smsll
precinct, Today the cut-off town boosts & pesce-keeping
force of eight to ten men, who slso serve as customs

officials and frontier guards.5

The postsl and telsphone systems in Llivia are

sdministored by the psarent st2te, Thea meil is brought in

5Persun&l interview with Llivia's deputy mayor,
August, 1972.

“Ibid.
5Frank E. Krenz, Internationsl Encleves and Rights

of Passaga Yh,D, Dissertstion, Goneva, Switzerlsnd: Uradunte
Institule of Internetionsl sStudies, 1961, p. 137.
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several times a week by specisl courier end communiceticns
wires betraetch across intervening French territory, linking
the isclsted community with the motherland. There is no

telegroph feacility in I.livia.Er

Most other public services are provided by tha
home country but scoms are not. Hence, while the outlier
draws wster snd electricity from Puigcerdsd {(where slmost
8l1 locel shopping is dena), it mainteins itas own sewage

dispogal aystam.?

La might be expocted, there sre no hospitalizetion
‘Tacilities in Llivise and educational opportunities ore
limited. Consequently, sick persons must travel to the main-
land for the proper care while three smsll public schools
with » combined enrollment of sixty-eight pupils (1970)

provide primsry aducaticnn.B

The trasnsport situstion in the exe¢lsve is uncompli-
ceted. Fost regidents get sround on fvot, elthough those thet
commut e ususlly own bicycles or scooters, Only a few inhab-
itants are rich encupgh to sfford modern vehiculsr transports-

tion, (In 1970, Just thirteen vehicles were registerad.) The

EPrivate communication, Spanish Ewbsssy in Bonn to
writer, Moy 18, 1973.

?Ibid.

81bia,
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detached hsmlet does hove its own public bus line, however,
the connection Llivia-Puigecerdad, No trains stop in the ax-

clave snd the closest rall link is in Puigcerdé.g

Ganerslly, France has not interfered with these
pdminigtretive ties between perent stote and outlior. But
there haveo hbeen several minor claghes in connection with
the Spanish Civil Wer and World War I1I1. Between Februery,
1946 snd FFebruary, ‘1948 France c¢losad down the frontiar
with Spsin and traffic to Llivia wes closely regulated.
Tedoy one of Frsnca's major concerns in regsrd to the en-
¢laved ares is to see that Spenish officiala do not attempt

to fortify it,7%0

Biisingen
This little Germon terrilory consists of 8 sBingle

villeage and its adjecent lsnds. It is situsted on the right
bsnk of the Rhine River and borders on the Ksntons of Schalf-
hauaen, Thurgsu end Ziirieh, Comprising exactly 7.62 aqusre
kilometers and with a populstion of 914 at present, it forms
pert of the district of Konstenz in Baden-Wiirttemberg and is

under the imuwediate jurigdiction of the city of Singen,

At prasent the sdministrative ties of the axclave

sre governod by the "Biisinger Stestsvertreg," concludad ba~

gPrivBta connunicetion, Spanish Embassy in Boin to
writer, May 18, 1973,

Oppq Treaty of 1660 between Fronce and Spain specif-
ically forbids the fortificstion of Llivis.
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tween the Fedoral Republic and Switzerlsnd in 1967. Essen~
tiglly, this sccord resflfirms Gerwsny's sovereign rights
over the enclosure but cerefully circumscribes its edmin-

igtretive relations with the home state.

According to this convention, Swiss lows end rogu-
lations are valid in Biisingen except in specisl circumstancas

1 This provision represents a

where those of Gormany spply.
major concession by the Federal Republic over past practics.
Yor before 1867 Germen laws and ordinsnces were generslly in
force in the exclsave, althouzh certein regunlstions of tha

host country ware followad valuntarily.ﬁa

The conseguences of this errsngament are not ra-
stricted to the domestic sphare. Thus, Bisingen, slthough it
is politically part of Germsny, is included (Like Switzerland)

in the Europesn Free Trade Area snd not the Commion Mﬁrkat.qa

The administretion of justiece in Biisingen used to

be exclusively in German hands. But now Jjurisdiction is shared

qqﬂrtiule 2 of the Treety of Bisingen, signed by
Switzerlend snd tho Federsl Hepublic on Hovember 23, 1964 and
rotirfied on July 19, 1567, In Yrsnz Gtz (ed.), Des Blsinger
Vertrapswerk (Redolfzell, Switzerlend: Huggle & [eurer ngG,
THe8), pp. 113-115.

qEHubart Auhspen, Die volkerrachtliche Stellunr dex
Enklaven und Exkleven Ph.D, Dissertation, Gottingen, Wost
Garmeny: leculty ol Lew, Georg-fugust University, 1967, p. 45.

12300 Frenz Gotz, opus ecit., p. 45,
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by home snd host stetes. Importently, the Bwiss. government
may now proeacubte German nationsls in its courts for offenses
committad spainat its lews having velidity in the excleva.
Howaver, punishment must not viclste the basic rights of sn
individusl as gusrenteed by the German Consgbtitution and the

Iecleration on [uman I?.:i‘g’r?rlzs.‘”l

In principle, the Tresty of Bisingen stipulstes
thet the isolnted German villege is te be trested in the
gane wey as eny other Swisa Community. Thus area inhabitants
may not be digeriminated egainst by the gnelaving country
and ere given the same legel rights snd privileges as ordinary

15

Swigseg citizens.

With certein exceptions, texes sre psid to the
Faderal Republic. This rule, howsver, dcoces not interfeara
with the right of the Swiss to levy duties on crdinsry goods

in troansit between Bisingen and the mothcrlanﬂ.15

Daspite the remoteness of the excleve, German resi-
dents ere froe to participate in federal snd state {Land)

alections held in the parent stebe. The following chert pro-

14Articla 15 of the Treety of Biigingen. In Franz
Gotz, opus cit., pp. 118-119,

15Article 2 of the Treaty of Blisingen, ibid., ppe.
113-115,

16 4rticle 2, ibid., Exempbions are listed in deteil
in Avticls 5, ibid., pps 115-116.
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vides ua with a genersl picture of voter-turnout trends

in various slsctions betwgan 1920 snd 1972.

17

I. ELECTORAL PARTICIPATION IN BUSINGEN

(1920-1972}

YEAR ELECTIONS ELECTORAL PAR-
TICTPALTION in %
1920 REICHSTAG 39.1
1933 REICHSTAG 85,5
1947 LANDLAG 13.5
1949 BUNDLSTAG 8.8
1953 BUNDESTAC 324
1956 LAYDTAG 21.7
1960 LANDTAG 13,7
1964 LANDTAG 56.5
1968 LANDTAG 47.9
1969 BUKDESTAG 77.8
1972 BUNDESTAG 84.8
1972 LANDTAG 5%.8

From the above table it seems clesr that long-term

glectoral porticipation is substsntially gresater in federsl

than state elections. The msjor sexception is the firal Bundes-

tagwohl (194%9), in which voter turnout wss so poor es to be

choracterized as en "election boycobt® (Mehlstreilk). ® With

1?This table was prepared especially for this writer
by the Staetistisches Lendesgsmt Baden-Wiirttemberg, May, 1973.

1BPhilipp Deum, Die Exklave Biisingen von 1939-19&4
(Bisingen/Singen, West Germany: J.A, hugler, 1964}, p. 55.
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thé exception of the 1960 stete election, voter turnout

on the sub-nstional level has increased steadily in the
post-¥World War II period. The ssme is true on the fadersl
lavel with & considerseble jump being msde from 1949 to 1953,
In goneral, these results would sppear to indicete asn in-
craaging interest in politieal ﬂavalopménts in the home

gtate.

As far as duty in the Germsn srmed forceg is con-
cerned, exclave dwellers {like their compatriocts on the
mainland) ere subject to conscription. (Of course, this
regulation dces not epply to that portion of the populstion
which ig cowprised of foreign nationels residing in Biisingen.)
During Jorld VWer I43 mon who were called upon tc serve per-
ished in the holacaust. Soma 66 srea residents lost their
lives for their country in the Second Woxld VWar. As these

19 innebitents have paid a high price

figuras clearly show,
in blood just bacsuse their houses sband on territory belonging
to Garmany rather than ¢on ground belonging to surrounding

Switzerland.

Unlike Llivia, there is no police ststion in
Biisingen. Hevertheless, German lew enforcement officers
may visit the exclave in line of duty. In accordence with
the 1967 troaty between Germany and Switzerland, their number

is abriectly limited.

quhesﬂ figures have been taken from the records
of the Mayor of Biligingen.
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Community postsl, telephono snd telegraph services
are provided for and are housed in one rcom ol an old spert-
ment building in the middle of the exclave, ALl facilities
are German operated, slthough payment is made in Swuiss
francs. fArea residents, sonding letters to the pereant state,
use Germen stesmps snd poy the usual fess for domestic deliiv-
ery. On the other hend, letters sddressed to places in
nelighboring Switzerland go as foreign mail snd are charged
accordingiy. The transpertstion function is performed by
officinlg from the host country, who regularly dispstch mail

to Schesflihsusen, where i1t is gant by train scrosa the fron-

tier,<C

Biigsingen draws water, gea and electriecity from
near-by Schaffhaugen, where mest locsl people do their shopping.
It ia also there that the closest railrosd station is located
and whera exclave dwellars receive medicel cers. Public trens-

portation is provided likewise by Swiss bus snd stesmship

1ineﬂnE1

Although the opportunity to pursue higher education
doag not exist in Biisingen, inhabitants are fres to zttend

universities in both home and host stetes on an equsl besis.

EDParsunal inverview with postal officisl in Biisingen,
August, 1972.

Eqﬂttobert L. Brintzinger, Untersuchunpgen iiber die
rechtlicha atellung der deutgchen Lxltlave Hiisingon im heanton
Schelfinaugen unter besonderar bBeriicisichiiigung der verkehrg—
und zollrechullichen Iraren Fn,D. ssertation, Basel, Swibzsr-
Tand: reculty oi Lbw, University of Besel, 1957, p. 12.
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Primery and socondesry sducation ias consolideted in one school

in the axclava.ee

Like Llivia, the chief sdministrstive officer in

Biisingen is the so-~cslled "Blrremeigter.”" Wot really 8 mayor

et 8ll, ha is an employee of the Singen administretion, sit-
uated ¢n the mainland about nine miles ewey. His office is
contrelly locsted end can be found in one of the most modern
buildings in the exclave. To help him conduct the deily
business of the isolsted community, he is aided by & modest

staff, most of whom hold other jcbs.e§

Traditionally, the Oberhsupt has played en active
role in the delicate if not complex three—cornered relstion-
ship involving the outlier. 3¢ much go thet local citizens
take great pride in pointing out his "foreign policy" roile.
Although ares citizens tend to exaggerate hisg importance,

there is no question but that he exercises uniqus influence.

An historicsal flashback will serve to illustrate the
power and independence of his office, Immedialaly after World
War II the local msyor wes determined to sever 2ll tiegs with

the motherlend and "reunify" the villege with Schafflhsugen.

22philipp Dowm, opus_cit., pp. 48-49,

23personal interview with the moyor of Blisingen,
August, 1972,



186

To sccomplish this end Biirgermeister Huge undertook legal
action on July 16, 1945 to bring his cese before the Vorld
Court. For various reascens, however, hig initistive fsiled.
Appsrently undeuntod, Huge proceedod to sct &s if the exclava
no longor belonpged to Germony even geoing sc far sa to blot
out Germen markings on streot signs lesding to the detschad
sroa. Hugo's sberrsnt behevier evantuslily proved too much
for officiols to bear in Konstsnz, snd French occupsticn
puthoritios were reguested to remove this centsnkerous
official from office. 'his sct wes performed with dispsich

on September 20, 1945,2%

Cempione d'Itelis

This tiny resort spot comprises sn ares of spprox-
imately one squere mile and has sbout 2,200 permanent inheb-
itants et present. Situsted on the share opposite the Swiss
community of Lugsno, Csmpione possessaea @ smsll stretch of
water up to the middle ol the lake. Jurisdictionslly, the

enolosura is pert of the Itslisn province of Como.

The adminigtrstion of this "politicel island" is
hoaded by a8 locsl maycer. Bubt here sgoin this megistrote is
not sn elected officisly; rather he is merely &n amployes,
appointed by suthorities in Como. The mayor is sided by a

small gteff, composed meinly of locel peoplo. His office is

%nig tale is recounted suthoritetively in Philipp
Daum, opus cit., pp. 20-27.
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attractive sngd 1s sgitustad in s modern building scroms fron
the dock, His duties are such that they bring him in con-
stenlt contact with Swiasg officisls, with whom he maintoins

25

good relations.

Campione bps ita own police ststlon. It ia composged

of nine men (Csersebinieri) snd sn officer. Essentially, their

presence is symbolic, slthough they are empowered Ho make

arrests and franspori law brackers back to Itely.E5

Although the outlier is politicelly Iteslisn, local
postal services sre run by tha Swiss. In the mein, this
meang that corregpondence destined for addresses in the peront
country must travel es foreign wmsil at the appropriate retes.
By way of contrast, letters end percels to be deliverad to
places in ths hosi stste sre sent as domestic meil st ordinery

rates, All trenssctions are made in the Swigss currancy.z?

Todsy Itslisn postege stampes are used exclusively
in Cempiona, slthough between 1944 and 1952 the locality
ippued its own steomps in the Swiss currency. This srrangement
origineted during the Second World War when the execlave wos

left more or legs to sghift for itmelf, AL that times Itelisn

23porsonsl intenview with local official, August,
1972,
Giovenni Cenwete, Chupione d'ltslig in dear Gaschichto
und in der Xunst (Como, Itsly: Gralica Centonze, undated), not
paginated.

27Hnriuccia B. Zecchinelli, Complone d'Itslia (Como,
Italy: Casa Editrice Vliotro Cairoli, 44968}, p. T5.
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stemps were unobteinable, snd the Italiesn currency was of

little importence to the local aﬂonomy.aa

Unlike Biisingen, Switzerland is cherged with oper~
ating Campione's telaphone and telegreph facilitiesn. Conso-
quently, c¢slls Lo the mainlsesnd sra subject to foreign rates,
while those plscod to aress in the neighboring stete ara
billed st normal rates. The one exception is the direct
telepheone line to Como, which the meyer possesses. Calls
via this communications link sre chergod sccording to pre-

vailing domesgtic retes in Italy.eg

Most utility services in the excleve are not pro-
vided by tho nstional country but by the enclaving state..
Thua Cempione obtsine electricity from Lugene but draws

weter from its own spring end Lake Luganc.5ﬂ

In genersl, the asdministration of justicae is Itelian,
but Csmpione must respect Swiss teriff legislation. Bocausge
there is neither a court nor Jeil in the outlier, proceedings

are inltisted snd completoed in Gumo.31

EBG.H.S. Robinson, "Exelaves,™ Annsols of the Associs-
tion of jimericsn Geogrsphers, Yol, 49 (Japteuwber, 1999}, p. 297,

29Huhert Aubhagon, opus cit., p. 49.
3ﬂﬂariucnia B. Zocchinalli, opus cit., p. 15.

3qPEIEDnBl interview with loeasl officiel, Auguat,

T972.
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Aa 8 rule, direct tsxes sra psid to Italy, while
indirect texes go to Switzexriand, This is & customary
srrengement end hes toc 4o with the trostment of Cempione

o8 Swigs customs territory.ag

Like those citizens situsted on the mseinlsend,
exclave dwellers of Itelisn nstionality hsve the right to
vote in fedoral snd stste elections. And mccording to a
ropresentative of the locel mayor, voiter turnout is ¢x-
treordinerily bigh. Since 1945, elactorsl participation
{those eligible to vote) has vescillated bLetweeon 94 snd
93 per cent.35 Such & high rate of veter perticipetion
would scem to De on impertant indicator of citizen idonti-

ficetion with the homs country.

Loca)l inbebitants sarve in the Itazlian armed
forces snd sre subject to the draft, During World War I
the hanlet wes compallad Yo recruit 94 soldiers for the
Ttslisn ceuse, 15 of whom lost their lives in the conflict,>+
Between 1940 and 1945 a sgmall group of residants were called
up to gerve cn the Russisn front and in the Albanian cempsign,

To servo s » reminder of Cempione's bloody tribute, » monu-

>2prank E. Krenz, opus cit., p. 60,

3privetae communication, office of the mayor to this
writar, lay 23, 1973. Unfortunstely, no datsiled slectoral
informstion could ba obtained.

346iovanni Canzeato, Compicne d'Itelis in der Geschicte
und in der Kunst (Como, Italy: Gralica Centonzse, undsted),
not pagainsted.
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ment has baon erectsed in the axclave,

Thera is no provision for higher educetion in
Campione, &lthoupgh primery and secondary educetion mey be
persuaed there. Fecilities for asdvenced educetion sre locsated

in Lupgsno snd Come.

Finally, the last aapect of sdministration to ba
discussed, is the public trsnsportation system. On bthe whola
bugas provide the major mesns of getting back snd forth to
Italy. But the regular public shipping sarvice, which ensbles
most inhebitents to do thelir shopping in Lupano, cannot be

overlookad, Both mesns of transport aro provided by the Swiss,.

The Basrle Ex- snd Enclaves

The situstion of thirty-eight scattered parcele of
Balgien and Duteh territory sround Baarle is often termed "a
hopelass business" by cutsiders. Although these outliers
lagally form two distinet communities of DBaarle-Duc (1973
populstion est,.,: 2,600) and Basarle-~-Hassou (1973 populsetion
est.; 5,200), they are strengoly entangleod: the village square
ig Dutch except for the Belgien inn; a foew peces from there
ig the Belgien church and town hsell., The "mayoxr" of Basarle-Duc
cannot go from his house to work without ecrosaing over Dutch

territery.



Only the house plecques indicote that cne has
erossed an internoticnal fronticr. Each beers a street
nunbar snd flag of the country on whose soil the building
resbs. All Dutch dwelling;s have thelir numbers set ageinst
a backpround of three herizontel bsnds =- rod, white ond
blue from top to bottom, wheress a2ll Delpisn houses have
theirs psinted on & surface consisting of three verticel

bends -~ black, yellow sand red from left to right.

Many Belpian houses stand adjecent to Dutch homes
on the same street. Since sach comoune has its own stroebd
plan, the house number 3% (Belgion) may be found next to

number 1 {Dutch).

In pother instances & building mey lie Berogs the

194

territory of two different countries. Vhen this happens, it

has two sepsrate housa designetions. Ususlly, the crosztion
of such 2 situstion is deliberate, and the owner has &n ey

cocked for smupggling opportunities.

In a caft in tho center of town tho boundary runs

streight up the middle of the billisrd table. It is ostime

g

tad

that the multicolered bsells on the boize table rcll bock and

forth bgtween Belpium snd Holland saveral thoussnd times a

day.

In one farmhouse cnn tho outskirts of Bazrlae the

dividing line runa through the front door. When the mother
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leaves her bedrocom to cross tha hell to prepare braskfsst
in tha kitchen, she not only lesves har busband but moves
to snother country. Bugo Gretius was & distinguished gueat
here, and his picture hsngs on the wsll. Accerding to ccou-
paents, he fled Dutch euthorities in the seﬁanﬁeenth century
snd come to live mand esbtudy in this house. He nesturelly took

up residence in the Boelgian helf where ho was immune from

Dutch Jjurisdiction.

As one might imegine, the complex intermingling of
tarritory poses an adminigtretive hesdeche for both Hollsnd
and Belgium. The villapge of Besrle-Naagsu sbends today in
the Dutch province of Hoord Breobsnt, a8 few kilometers from
the Balgisn frontier. The Belgisn encleves form 8 aepsarate
community withbin it, officielly celled Basrle-Duc (or baarla-
Hertog as it is referred to in Flemish). Although villsgers
cogxist, interpanetrate ond behsve generally ss members of
ona homogeneous community, they sre still technieally subject
to the laws &nd conveniences of either Belpgiur or the Hether-
londs, depending upon which nationelity, choice or sccident

has given then.

Tho reault is a completely schizophrenic community
with two nsmes and » double identity. There are two town balls,
two churches, two police forces and two post offices. Ares
citizens sre even subject to different militery service pro-

vigions and seporsate income-tex ratas. Approprisetely, ene
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Journelist has c¢slled the double villege "Splitsville.™

The two town hellg in Basrle sre headed by dif-
ferent "mayors." Banrle-Nassau iz run by a Dutch civil
official, while the commune of Besrle-Duc is administered
by a Belgien megistrote. In tho first cese he is sppointed
by subthorities in Ngord Brabent . In the aecond, he is
alocted directly by exclsave inhabitants.35

Each burgoméster has his own gouncil snd admin-
istretive staff. But tha Dutch meyor has by fer the lergest
number of personnel:; sbout twenty-four. There are only soms
three or four people sssisting the Belgian mayor. As a
precticsl matter, there is & great desl of coopersticn be-
twean the two administrstions. During the last world war,
for exnmple, the Dutch town hell wss destroyed and sc¢ the
mayor of Bssrle-Nagseu was invited to move his office tem-

porgrily into the Belgisn one.36

The two mayors possass considersble sutonomy in
their dutieas. Much more s0 than similsr officlels slaswheroc,
According to exclave dwallers, they are like "kings within
their own redlma." The resson for this independence must be
obvicuss Authorities in the foreign offices of Brussels end

The Hsguse went to plsy down the Irequant Jjurisdictionel

3sParsonal interview with locel officisl, August,
1972,
3689& ¢, d'0Oliviaer Farren, "Internstionsl Enclaves

and the Question of Stete Servitudes,” Internstional ond Com-
porstiva Low Quarberly, Veol. & (April, 1955}, p. 200,
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disputes as much #s possiblo in order to maintesin the friend-
1y reletionship which hea eprung up betwesen hisboricselly
3

religiocus foas.

As might bo expected, local inhabitents beleng to
two separnte voting districts. Belgisn execlsve dwellers cosab
thoir vetoes every four years for membsers of the Chember of
Representatives, treditionally the most important of the two
chambers of pserlisment in Brussels. On the otber hsnd, Dutch
regidents vote for members of the Second Chember (or lower
housa) of the Ststes Genersl (parlisment) in the Netherlends.
Although no statistics are evoilable for electorsl participa-
tien in Baarle-Du¢, those which we heve sbout Basrle-Nsssau
show that the locsl voter turnout is quite high, ranging

from 98% +o 100% in the lest three perlismentory elections.ag

Ag we mentionad aserlior, there are two distinct
police detachments in Bassrle, Their size is smsll snd they
are charescterized by » grasat desl of flexibility. Needlassa to
g8y, if thoy sttempted to enforce the law striectly, they would
run themselves regged, sliensting the populetion in the process.
As things ere, they Lend to lock the other wey in fmce of minor

lozal transgressions. This mocd is porhaps bast captured by

5?Parsonﬂl interview with Dutch foreign office repre-
potative, August, 1972,

5BBBarla—Hﬂaaau, Sociologiach Repport Basryle-Nesssu
Hartog (april, 1972), p. 53.
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the former meyor of Bearlo-Nssssu when he says: "It is
difficult to take everything seriousliy." And "it wouwld be
abpurd if we had to stick exsctly to the letter of the lEH.“39

The administration of justice in Bearle depends on
what territory is invelved. Helf of the villepge is in the
province of Antwerp and subject to Belgisn law, while the

other helf in that of Noord Brsbsnt and under Duitch lav.

Soma of the legel problems posed by the dcuble
comnunity c¢ean be readily epprecioted. Tha ordinary traffic
pocident, for instance, hasg all the poetential ¢f kaing bal-
‘looned out of proportion, bacouse almost every street in
Baarle traverses two atste jurisdictions. Frequaently, onse
doesn't know which country (or bothl) has suthority in the
metter. Consequently, a lengthy invesgtigetion sometimes
bacomes nacesgsary before proceedings cen be brought sgainst
one ol tha drivors. Since Belgisn traffic leaws sre much more
lax then Dubtch ordinances, the distinction is important,
Finally, by the time it is determined which country is
direetly inveolved, it msy be necesgary to initiate the cum-
bersone process of extradition if the driver at fault is
unwiliing to moke & court sppearsnce in another Jjurisdiction

Lfrom which he liveag.

39Roburt Leigh, "Splitaville," an undated articla
with no date or place oi publication.
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'"e exclaves asre a nuisance to administrators in
snother way. Bocauae Basrle-ilasgau is growing by leaps and
bounds,.nutch town plenners would like to build through the
Belgisn outliers. Legelly, howavor, they cennot unlesa they
first receive sgpecisl permissgsicon from Brussels. In viow of
tho difficulty of scquiring Belgisn approval snd pressing
domestic neads, Dutch officials huve disregerded Belgisasn
sovereignty at leasﬁ in one recent case end gone shesd any—
woay with the construction of 8 roed through an enclaved

arad.,

Due to & loophole in Dutch lsw Bsarle ig 8 haven
for youthful draff deodpers. Although both Belgium and the
‘Netherlends msy c¢all up citizens to serve in their srmed
forces, there is so importent difference. In the former
country, avory oligibla nationnl is subjact to the dreft no
mettar where he residea. But in the lettor citizens living
sbroed are usually exempt. Tsking advontege of this situation,
many younger Dutch meles hava egtsblished & permanoent rasidence
in the Belgisn half of the willage and thus svoided militsry

garvice altngether.41

To which state do excleve dwellers pey taxes? In

theory, the inhsbitants of Beasrle-Nsggau pay them to Holland

4Glni‘armatian supplied this writer by s former Dutch
axclave officisel, August, 1972.

4q“Dividad Village," Hollsnd Herald (1970), Vol, 5,
No. 10, pe. 34,
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while residents of Baarle-Duc pay them to Belgium, 8inca

Dutch texss are omoeng the highest in Europe, however, therae
is no smell incentive for peopls living in two Jjuriadictions
to teks sdventage of their situetion. In ganerel, texes ara

feirly wall ahersd betwoan the two cnuntrias.#e

If s perscn gntera one of the two post offices 1in
Beparle, that individusl is subject to Belgisn postal regule-
tions; if the other, Dutch. Meilboxes: belonging to both
countries can be found dispersed throughout the dusl community,
and the local populstion must be careful to use the right
stamps in the sppropriate letter boxes.

In the spirit of cooperstion thet distinguished this
divided villsge, Dutich snd Balgien postsl officiels cooperate
vwith epch other. Thus a8 Dutch meil cerrier sometimas helps out
8 Belgian counterpert by delivering a latter for him in the
former's district. Beck in 1970 postel suthorities of the two
Jurisdictions, in the sttompt to reise money for the town, got
together on the 100th enniverssry of the first postsl delivery
by belloon end Jointly cencelled a limited number of commemor-
etive curds.*ﬁ The project wss such & huge succesa that other

Jeint ventures sre being plannad.

42npivided Villege,® Holland Herald (4970), Vol. 5,
No. 10, p. %3. :

q5The Belgian moyor presented this suthor with ons of-
these veluoble commemorativa on & vliglt o Basrle in August,

1972,
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As is true of practicaelly every othaer sspect of
administration in DBasrle, locel telephone facilities are
dupliceted, In the hsmlet ona may plsce a "local® call ta
gither Belgium (8%t one of its telaphone booths) or the
Netherlonds (st one of ite stalls). Generally, Belgian
retea sre less sxpaensive. No doubt this fact explsina why
rostdents who havea 8 choice (becausa thelir house 1s loceted
scross both Belpisn end Dutch soil) prefer to hseve & Bol-~

glan connection.

The one utility that sll exclave dwellers shsre ia
the water supply. And this belongs te tha Dut¢h, However, in
the sttenpt to strike a bslsnce, Belgisn authorities recently
erected 8 wobtar purificsetion plsnt {0 gerve both municipal~

ities.

Publie trsngpertetion ia not a problem. Each country
providesa a regulsrly scheduled hus pervice. Inhebitents are

Z

I
free to choose betwesen the two snd either currency is accaptad.*

At one time there were twe trsin staetions in the
local community. But now no treins stop there. On the onse
hend, the Bsarle-lispgsau Station wes located in the middle of

the town snd belonged %o Helisnd., On the other, the Baarle-

44Infnrmation given thig writer in Basrle, Aupust,

1972,

457pi4.
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flertog Stetion was situeted at the nesrest point on the true
frontier of the execlsvea, the boundsry line running through
the refreshment room. For a long time it has simply not besn
profiteble to hsve a train stop in the locality and so todoy

the sgtations lie ahandonad.45

Two years ago, plens wera drafted for the consbtruc-
tion of an internstional (BEKELUX) sirport in Besarlae, But
eres ¢itizens protested wvigorously. They argued that such
an girfield would teke up too much gpece asnd spell disester
for many of the exclaves (upon which the tourist trede rests).
In tha end, the inhwbitants got their wey end so the ailrport

is now being buiit ﬂlsawhera.q?

Seperate but equsl, words that have an uneasy ring
in the United Stetes, heve 8 gpecisl mesning for locsl achool
children who attend segregeted institubtions. Although pupils
arg tachnicaelly free to attend clssses 8t either esducational
facility, usually -~ unlags a great distence is involved -~
area boys and girls go to their respective public school. Uni-
versity attendesnce, howevar, is snother matter. Children of
both netionslities tend to metriculate st Duteh universities,

which are nearar.qg

46Several times the tribunsl st Breda has held sittingas
on the Dutech aidoe of Baarle-Hertog Grenzsgtstion to interrogate
witneases not willing to lesve Helgium. See C. 4'Olivier Marran,

opus ¢it., pp. 299-300.

4?Dns Weekblad (Baarle-Nessau), Septembar 24, 1971.
48

. Information supplied the author in Baarle, Avgust,
1972,



20C

Like Bolgiuom, Baerle ia predominently Romen Oatholic.
{This is in sherp contrast to Hoilsnd, which ig sbout avenly
divided. betwsen Catholics snd Proteatents,) Thus it is not
stranpge to find that both churches in the dusl municipelity
gre run by priests. One is under the jurisdiction of the
Belgisn Archliishop of Malines, while the othar iz subordinste
to the Dutch Bishop of PBreda. Residonts are free to visit

eithor,*?

As one might suspect, there is much intermarriage
in Bearles. But bacsuse nstionslity under Belgisn end Dutch
law depends on the citizenship of the father and net the place
of birth, confusion is kept to & minimum, Cne could eesily
imagine the consequencesn were the revarse true: ¢hildren born
in one room of a houge would scquire Belgisn nationslity, whila
a boy or girl born in another would be e Dutch ¢itizen, The

intricate legel situstion might never be roconciled in some

Chgas,

Apperently, locel tles hold & stronger sttraction for
axcleve dwellers than sllegisnce te the home state, According
te the former Belgien meyor of Basrle-Duc Jules Loots: "We
don't really look upon oursleves sd either Belgisns or Dutchmsn.

Wa ere all Baarlanasrs."5ﬂ

4glnfc:-rmat;iﬂn given this writer in Besarle, August,
1972,

Ppobert Leigh, opus cit.
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CONCLUSIONS

The dintended obJact of this chepter haa bsen to
exomine in detsil the administrative relstionship between
home stete and exclave. In particuler, we were interestad
in investigeting the extent of succass of the motherlsnd
in making the outlier conform with its administrative
pettarn, It was axpected that such an inguiry would caat

mors light on the questicn of stsbility.

It has bean domonstreted thst despite the barriser
of sopsrstion sdministrative ties between tho poasessing
country snd the exclave sre quite close. In fact, slthough
the excleve has shown & degres of sutonomy Ln gome 8ress,
it seems thet the netionsl stete hes gone out of its way
to meet the edministrative needs of the outlier. The meost
oxtrema axanplas of this policy can be seen st Baarle; thera
precticslly evexyypublic gervice end every brench of sdminis-
tration is duplicsted right down to letter boxes in the
strests. This has sll tseken plsce baceuse the surrounding
country tends to toleresta {if not Fecilitate) the exercise

of ¢ivil suthority by tho parent.

The chief link between the home stete and the out-
lier is the locsl "meyor." Hobt ususlly sn elected ropresen-
tetive, ha is thoe chielf administrative officer of the aresa.

And his suthority 1s considexrsble, For in his limitad
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"foreign policy® Tole he is cherged with delicataely balancing

the interasts of three pariies.

To help him hendle routine probléma, each burgo-
master hes an able and willing ataff at his disposal. ¥or
the moat part, his circle of advigers is amsll, berely a
handful; the major excepbtion is the meyor of Basrle-Hasasu
who has soma twenty-four apsistoants, It is normal for many

of thepo perscnnal to be composed of exclseve dwellars.

As a rule, the long erm of the lew extends to the
enclaved torritory. Thus local residents are not only subject
to the laws and ocrdinsnces of the psrant country but ita
gdministration of Justice as well. The major exception is
Biisingen, where inhsbitants pcssess the gama legsl rights and
lmmucities as ordinary Swlsgs citizens and mey be triaed in
Swisg courts. Due to the relstively small size of the exclaves,

jeile and courts sre not found in them but on the msainland.

A1} the excleves heve their own police force. Gen-
arslly, they sre token in number, however, not eoxceeding ten
man, Bisingen, which is allewed up to twenty-seven men et
the present time 1s the only devietion from this rule. In
every cese, lew enforcoment officisls are empowered to mako

arrests snd otherwise maintain lsw snd ordar.
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The esdministretive bond is not so sbrong when it
comeg to the collection of texes. Although direct taxes ere
plweys psid to tho nationsl stete, indirect toxes esre senother
mettor. In st lasst two instences {Biisingen snd Campiona,
which sre locsted inside the Swiss customs fence) local

peocple pay thom to the neighbor.

Evaery enclave but one enjoys its own poatel, tgle-
phone ond telegraph servicos, althouph errengements differ
according o locolity., The single excaption is Llivia, which
hag its own postal and telephona systems but lacks telegraph

facilities.

Remotaness seems to pose a specisl problem for the
home state in regerd to the sdminigtration of utility services.
For it provides them in only one csse (Llivis). In every other
ingtance, ges, electricity, etcec. &re supplied without inter-

ruption by ths surrcunding country.

Public trensportotion is eatirely supervised by the
perent state except for those exclaves situated in Switzarland.
In this respect, the bus sppeosrs to he the most importent mesns
of getting bock snd forth; all excleves msintsin & repgulsrly
scheduled line. But Bisingen end Cempione are the only onea

Blso to enjoy a public ahipping service.
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Laat but not lesst we discover that sll the out-
liaers possess their own public schools, Generslly, thess
facilities provido ares children with the apportunity to
pursue both primery snd sgcondary sducation. But for higher
gducation exclsove dwellers must go %o the home stefte, although
in certain ceses they are treated on en equel basgis in uni-

versities of the host country.

From the foregoing we have disecornad +thet the ad-
minigtrative relationship between parent and exclaeve is indeed
B close cne. Undoubitiedly, our most startling finding, however,
ig the degree to which the host stste facilitetes theae ties.
In one way or another, it has sggipled thoe nstional state to
alleviete hardship csused by isocletion end to meke living

conditicne "as normal as poasible" for ares inhebitents,

The fact that the exclave is so clopgly tied Go the
mainlsnd in the ares of sdministration lesds us to draw
gseversl importent conclugions in regard to its stability.
First, it msy be ssid that this easy relstionship provides s
ungaful framework in which tho ineviteble edminisgtrative
problems poged by gaogroaphicgal igolation moy be ovarcome.
This in turn tends to greatly reduce potential saress of
friction with the host stste, which is punctured by the ocut-
lier, Second, becsusa tho orgene of the posseasing state sre
mede to function in the detached sres, isw and order can bo

maintasined. As a result, the excloves are marked by the ab-



205

pence of domeatiz ¢ivil conflict and violent behovior,
potaential disrupting fsctors. Finslly, close administrative
tiesa strengthen the physical socurity of the cutlier. Tha
torritory becomes closely identified with the netional stota

snd any attenpt to elter the stetus quo must teke its military

capability into sarious consideration,



Chapter 9
ECONOHY

As wa hoave geen, it is ilmpeasible to consider tha
edninistration of the exclave without st the ssme time dia-
cussging its penersl econcniec situation., For exclaves ore part
of o soveraign stete, which is o politiicel, Juridicel as well

sa an economic unit.

Theoreticelly, by virtue of itsg extreme geopgrsphicsl
position, %the exclave is foced with three major slternatives
in the economic spheres: (&) it can chooge to pursua tiem with
the mainland and hope that the neighboring country will ac~
guiesce; {b) it cen opt for economic sssimilation with the
hogt stote; or (c) it cen sebtempt to strike out om an inde-~
rendent coursa. The first choice hss 811 tha edventeges of con-
formity, while the second slternstive dispenses with obgtacles
posad by distence. The last pessibility is without doubt the
most risky; for it involves a degree of defisnce of parent
and surrounding countries thet neither ia likely to tolerste

from such 8 puny Jjurisdiction.

Bearing thesse throe possible orientatlions in mind,
it is now proposed that we undertake 8 gystematiic and com-
prehenaive investigstion of the aconony of exclasvesa. Pesrticu-

larly, we propose to exsmine each outliar in terms of such
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relavent elemants sa types of income producing activity
over time, economic growth and prosperity indicstors and
populetion trends. It iz felt thet a thorough inguiry into
the aconomie wisbility of exclsves would prove Ho be most

revealing in determining their individusl end collective

futureg.

Llivie

Traditioneally, bthe sconomic life of thig small
Spenish exclave in Frence has been oriented toward the
mainland, which wap predominantly a poor ggriculturel
country. Consequently, the pescts is the official currency
there, and Lliviae Tomains outside the Comuwon liarket. ¥For—
tunstely for the little community, however, thess cloae
aconomic tliea did not enﬁangla the execleve in the devazta-

tion wrought on the mainlend by the Spanish Civil VWar.

For years the ecconomy of Llivia was rather uncom-
pliceted and revolved sround typicel farming sctivities of
the region. Thus pummar grozing in the meadows that dot the
besutiful Cerdegns plain wes importsnt. And the growing of
crops in the vales was a major local sctivity. The climate
was espocislly conducive to thils quiet pastorel life as it
is sunny end dry in the summer end c¢old in the winter, when

it snows hesvily.
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Another importent traditionsl income producing
pursuit involves the operation of s gqusint spe stebicn. A
favorite with French visitors in perticular, it hse besn

meintsined for seversl GBHtUIiEE.q

Some ©ld guida books describe Llivis as a "fsvorite
haunt of smugplers." But if once an inportsnt industry in
the exclave, it is no longer e bifg business. Inecreesed Franco-
Speniah coopersticon snd repgulsy patrelling of the boundary

hove seen to this.2

Todey Spsein and the exclsve ere experiencing rapid
snd unpsrelled economic growth. As & result the economic
atructures of both are changing drsstically. The same is true
in neighboring Frence, which is in the process of eliminsating
its industrisl backwsrdness end moving to the forafront of

advenced btechnicel nations.

Lika thet on the meinland, a good port of Lliviae's
new found prosperity comems from the populority of the detached
territory as & tourist haven. The baauty of the ereas, plus its
sasy sccessibility and relstive inexponsivaness, heve turned
what was once B sleeping ferming comumunity intoc & blooming

vacation paradisa.

1Franl: E. Krenz, Internstional Enc¢levos snd Rights of
Pegasge Ph.D. Dizgertetion, Geneve, owitzerland: Gradusto
ingtitute of Internationel Studies, 1961, p. 66.

“Informstion obtained by this writer in Llivia, August,
“1972.
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Though there ere still a fow parts of the exclave
that sre poor, the hetter life 1s guite nobticesbls., Partic-
ularly indicative of rocent prosaperity sre such tckens &8
luxury stores end boowming treffic. Althoupgh no herd deta is
aveileble, thore sre clesr signs that a goodly portion of
shoppers come from surrounding France. Thus, for instance,
the shop names srao bilingusl snd thoe Irench currency is
sccepted on 2a egquel bsasls with The Spanish., The French
coms in by cor or on foot to buy every type of commedity that

sells cheaper in Spain.

Llivis's change of life is perhaps most evident in
the housing industry, which ig flourishing. But this rapidly
expanding sector of the economy is not eble o keep abreest
of current demsnd. Thorefore, many privatse persons srg méking
svailable one Or mora rooms --— Oor oven antire fsrmbouses --

for ront to ::mui:saidm:':al.5

One ol the most radicsl chsngas in the sxclsve's
gkyline has beon the ersciion of & modern, sparing hotel.
Built just five yesrs =zpo, the "Hotel Llivie" meinteins plush,
first cless. sccomodetions including & fancy swimming pool snd
wgll swapt tennis courta. According to tho Spenish owner,
this hotol is booked so0lid with btourists during the gumnmer

months and doas 8 stesdy business in wintox, putting up

Informetion obtained in Liivia, Auguet, 1972.
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gkiers. About 95% of its clientol is Spsnish.

The local tourist boom osnd the accompaying rise
in the standard of living are products of B mejor change
in government policy. For 8 long time, it wss Spanish
prectice to plsy down the isolated sres. But ss the Fronco
rogims como to reelize the importence of tourism to the
nationel economy, it decided in the 1960s to open Liivis

to devolcp&rs.u

Az might be expected, the increesed well being of

exclave dwellers is reflected in recent populstion ststistics,

TT. POPULATION GROWDR IN LLIVIA®

(1920-1972)
YEAR PERMAWENT RESIDENTS
1920 , B7?
1930 743
1940 - 723
4950 755
1960 755
1970 85
1972 B85

anrﬁonal interview with owner of “Hntal ILlivis

n
e LN RS N Rt e mle W T (L] W e W R LS TP e e & W LTy .-.q.-n.-l.‘lr .LB

August, 1972.

SPrlvBtE communicetion, Spenish Embasay in Bonn to
writer, May 18, 19Y3.
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Thus, while resl populstion growth weps slmost insignificent
batwesn 1930 and 1960, it took & big Jjump in the decade
thereafter. From the last year {1972) for which we hsve data,

this trend sppesrs to be continuing into the 19704,

The eceonomic cutiook for Llivie is bright ss the
exclava is axpected to schieve continuad economic growth.
Although locsl people will face certain problems (e.g. in-
flation) from too repid s switech from & predominsntly sgri-
cultural econcomy to a service orisented society, these will be
balanced by 8 substentisl ineresse in personsl incomo, which

should benefit the community ss a whole.

Bisinpgen

While Llivie is tied economically te the home stete,
thig little known Germen outlier in Swibzerlsend has followed
the opposite line of davelopument end has btecome economically
aggimilataed with the host country. Consequantly, the exclave
fglla behind the neighbor's customs fence mnd the Swiss franc
alones is used there, This extracrdinary situsation msekes
Biisingen the only Germen community %o be included in the

European Free l'rsde Associstion rather than the Common Merket.

But Biisingen hss not slweys enjoyed such close

economi¢ relstions with Switzerland. For a long time it existed
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in what one suthority hss descrived asg "a kind of ingecure
internstionel 1imbn."6 Although politically part of Germany,
its remoteness and difficult sccess to merkaet towns in the
parent country defied repested sttempbts by tha Garmen govern-

ment te re-orient ite economy away Irom nearby BSchelfhousen,

Biigingen's snomalous plight in the nineteenth snd
aprly tweontieth century caused exclave dwellors considersblae
economic hsardship. Beginning in 18%5, the isolated territory
wos purpcacely excluded from the German customs area.? As
a result, locsl inhsbitsents could neot export poods free of
duty to the meinland. lor were their producta sccepted duby

free in the surrounding ststa.

*

Frem this time on ares residents were only sble to
Burvive acoliomically with the help of verisble smd uncertsin
Swiss customs concessions. The firgt breakthrough easing
their predicsment csme in July 1852, whon a tresty betwesn
Switzerland snd the Grend Duchy of Bsden wass concluded on
reciprocal fraadom of tariffs.ﬂ Thisg seccoxrd had the affect of
abolighing sll duties on merchandise in transit to local

German or Bwiss villapges. In 1891, there woa ¢ geonoral rise

GG.W.S. Robinaon, "Exclaves," Annalas of the Asgocistion
of Americen Geopraphers, Vol. 49 (Septembar, 1959), p. =92.

?Sea Wilhelm F. Cberer, Dia stastg- und volkerrechtlichen
Bosondarheiten der doutschen Enklave Busincen 1h dar SchwelZ
£h.D. Dissortation, LlUbingen, west Germany: Faculiy of Law,
University of PTibingon, 1955, p. 31.

5The text of this treaty is raproduced in the Bwisa
documant serias entitled RHecueil Syslenatique des Loia at
Ordonngnces, 1848=-1947, Vol, 12 (bera: lederal Ghencellery,

1949 ).

-
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of Swiss tafifrs but specisl sllowences wera. subsegquently
made for Eﬁaihgﬂn.g Then, four years leter {(Beptember, 1895),
a convention was concluded which, smong other Ythinga, pro-
vided for the relexstion of tariffs on certsin exclavse

10 Daspite these notablas

goods dastined for the host stste.
improvemonts in local trads, however, a highly desirablae
genersl commercial tresty regulating the problem in & more

equitebles way did not meteriazliza.

Following tha PPirat World Vsr Biisingen was driven
more snd more into the arms of Schalfhousen. But this hed
both its adventeges snd dissdvsntesges. On thoe plus side, the
city, seeing thet a defested snd sconomicelly weakened

KEeimserreich wes unable to continue to meet locel needs, took
11

over the preovisioning of the outlier in 1919, On the noag-
ative side, ares citlzens were still considerod foreignars
snd during the ecriesis~ridden 1930s wera thae first ones to

ba thrown out of wnrk.qa

If most inhebitants suffered unduly from being

ceught in the middle during the depression, which swept

gﬂttchart L. Brintzinger, Untersuchunpmen iiber die
rochtiicho Stellung der deutschen Ixplavo suaingen im henton
Schaflheusen untel vesonorrar poriicksichtilrung der verkehrg=-
una sollrechtlichon rrapep ro.l. Uissertotlion, wmasel, bLwuwltZer-
Land: Fecully of Law, University of BSasel, 185Y, p. 40

1GRafer to the Swisas document series entitled Racuail
Systenoticue das lois et Ordonnences, 1848-1947, Vol, 1
(Barn: ladersl Chanceliery, 1949), p. H85.

quhandnr Bpiess, Bilisingen und seine Verh#dltnisse
(Schaffhausen: Zollkreisdirektion, 1945}, p. 23.
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through Furope like 8 hurricone, a few wore sble to exploit
8 situstion which #llowed merchandise from all over 1Lha
world to enter duty free. In this connection, the locael
axperience regerding the sale of gas is particulerly illus-
trative, No fewer than five gas stetions sprung up in the
hamlet a% this timeo, offering petrol st prices that under-

cut thogse in home sml host stetas by 30 to 50 per Gﬂnt.15

Following World II efforts were doubled to resolva
Biisingen'a snomslous economic position. Since the cut-off
taerritory now ceme under the jurisdiction of French occupation
officisls, they were the ones to begin extonaive negotistions
with the cwisa. A5 & result of these tslks, an sgreement was

'finally hemmered out in KNovember, 1945, Under its terms, the
exclave wag given tertain customs feavors end the encloeing

country was charged with supplying it with food.14

Rather thsn providing ® comprehensive snswer for the

probloms of the detsched community, however, the Berner Verain-

barung repregsented merely en interim solution. Now the two

sides were faced with settling the guestion on a permonent

12Philipp Daum, Dieg Exklave Biisinmen von 19739-71964
(Biisingen/3ingen, Weast Germany: J.A. hUugler, 1964}, p. ‘ld.

15Rudalf Kugen Schoerrer, Jar Zollnnschluss der
deutschen Enklave Biiginpen an die Schwelz rhl.b., Dissertotion,
Zurich, ovitzerlond: Faculty of Law pnd Political Sciencs,
University of Ziiriech, 1973, p. 37.

quhe taxt of this treaty hes never been published
in its entirety. A copy is containod in the files of the meyor
of Biigingen end may be raead thers,
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bagis. For verious reagons eunexetion was not feasible, s¢
¢ooncmic union with Switzerlend was doecided upon. Thus,
with the approvsl of Franch occupation suthorities and
sdninistrotive officials in Schelffheusen, the customs
cordon spround Bisingen was: drsmatically raised on Janusery 1,

1947,12

Twenty yoars leter (1967) the economic unien of
the outlier with Switzerlsnd was reaffirmed by & now fully
sovereign West Germeny in the fresty of Biisingen. In the
main, this convention symbolized the long-awaited genoral
gomumercial treaty reguleting the anclave's sconomic stﬂtus.qe
Importantly, it stipulsted (among other things) that Swiss
customs reguletions are to be applied locelly and only its
currency is to be valid there. As & result of thias accord,
Biigingen's snnexation to Switzerland, which earlier seemed

to be dictated by economic needs, ie no longer & major con-

CeI'Il,.

Higtorically, asgriculture hes been of utmoat impor-
tance o the locel economy. In this respect, crop reiging snd

enimal husbandry are of perticulsr significence. But lsnd use

q5Saa ¥rank E, Krenz, opus e¢it., p. 58.

16Fnr the text of this treaty consult Frenz Gétz (ed.),
Dag Biisinpar Vertragswerk (Hadolfzelld, Switzerlend: Huggle &
Meurer LG, (Y63), pp. T13-172.
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Thug high Swiss duties virtuslly wiped out the wine growing

buginess, which until the middle of the last century domin-

eted locel economic life. In 1895, bheavy duties were impogad

on the movement of grein and sreblo scresge congaquently de-

clined, though much arsbls land was turned over to potatoes.

When potatoes became dutisble in 1914, excleva dwellors were

compelled to develeop their grassland snd rely on a stock

17

reiging economy.

TII, CHANGES IN LAWD USE IN BUSINGEN 1D
{(1884-1952)

CROP 1884 1952
% %

CORN & LEGUME 53,1 56.1

ROCT CROPS 22.6 23.4

GREEN FODDER 23,6 18.7

HEMP 0.5

FLAX 0.2

VEGETABLES 0.9

RAPE 0.9

N.B. Arable lend (1884) 100%

Arable lsnd {1952} 100% = 297 hectaras

ﬂ?Nax Bolli, "Die Enklave Biisingen,”™ Goopgraphica

= 355 hectar o3

Holvetica, Vol. 9 (1954), pp. 257-259.

B1pia,, p. 258,
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Agriculture, if once s domingting influenco in
local aconomic life, is of continued but diminishing im-
portance, For instence, it employed some 45% of the labor
force befare ¥World YWar IIrqg But now it eccounts only for
spproxinatel y EDﬁ.ED Thisg situstion contrasts gherply with
that of the psrent stste, in which epproximately 11% of the
wark force (1970 eat,) is engagad in ferm production snd

the neighbor, where some B.8% sre in sgriculturs.

IV, EMPFLOYMENT OF LABOR FORCE IN BUSINGEL,
WEST GERMANY AND SWITZERLAND

(1970 ©sr,.)2?

EMPLOYHENT BUSINGEN v, GERMARY  SWITZERLAND
& & %
AGHICULTURE 20 11 8.8
INDUSTRY ' 60 52 52..
SERVICES & COMIERCE 20 cos 9.2

19Irmfried Siodoentop, Bisingen und Yerenahof in der
Schweiz (Frenkfurt a,li.: Horitz Diestel'veg VOTLAE, 1938), Do

EDFrnnz Gotz, opus_cib., p. 74,

Ethe figures for Biisingen have bean taken {rom
Frenz Gots, ibid., p. P4, wheress thomae for West Germany and
Switzerland come from Lsurence Urdeng (ed.), The Officisl
Associoted Prass Almanoc 1 (Naw York: Almanac rublishing
Oey LNCe, 197 = sy P+ U an ?‘69-
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Biisingen does not possesa its own industry. Although
Garmany tried three timas in the 19308 to dovelop this sector
of the economy, avery sttempt foundered because of unfavar-~
able conditions, crosted by its geographicel seclusion. MHogt
significent in this regerd wers high transport costs, sn ad-
varse shipping situotion, Swisgs custons policy end prohibi-

22

tive costs of production. As 8 rasult, most exclsve dwellers

heve gpought employmont in industrislized Schaffbhsusen.

V. NUIBER OF COMMUWERS IR BLUSINGEN

(1874=1950)
YELR COMMUTERS
16743 93
19005% , 100
193222 230
195028 280

2EHu-::lal.f I, Scherrer, opus e¢it., p. 6.

25Data source: Mex Bolli, cpus c¢it., p. 293,

Eunata gourco: Stetigtisches Londesent Baden=Wiirttam-
barg, Mey, 1973.

E5Data gource: Max Bolli, opus cit., p. 293.

Eenata source: Stetistisches Laondegsmt Bsden~Wiirttem-
terg, Hay, 1973.
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The lack of industryy in Biisingen mekes it a kind

of enomsly vig-8-visg home end host stetes. For both the

Faderal Republic snd Switzeriand sre highly industrislized
nations with sbout 52% (1970 est.) of their laboxr supply

funneled into industry.

Besides ferming ond industry, which presgently
account for 80% of the work force in the exclave, vsrious
smell businesses engegs some 0%, Importent here sra the
grocery store, cefe, raeatsursnt and gas stetion, which do
a8 steady business, Still snother 10% of arass wage owlers
are aelf-employed (e.g. the doctor snd dantist). These
figures compsare favorsbly with percentages in Germany angd

Switzerlsand.,

Although trade stbtistics are hard to come by,
it 18 knowm that practically all of Biisingen'a"exports" go
to Schaffhauseu.a? There ere seversl reagons foT this. On
the one hand, there is the high cost of trensportetion to
the mainlend. On the other, there is the {act that the ex-
clave is incorporated in the Bwias a#onumy. Likewise Bwiss.

“imports™ into PBisingen fer excesd those of Germeny.

T'hat Biisingen doea not offer great economic oppor-

tunity is reflected in its populsetion curve. Although the

E?Franz Gotz, opus _cit., p. 74.
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nunber of permansnt inhabitents more then doubled in the
firet half ol the nineteenth century, this twofeld incraase
wag followed ir the gsacand half by a dresmatic downwerd trend.
During thoe 18308 the number of residents begen Lo ¢limb
glightly, but thias upwerd tendency wes brought toc 2 suddon
halt by the Second Morld War, which ciaimed the lives of 66
local paople. Since that time the populstion curve has pro-

ceaded to slognete or drop sherply downward.

VI. POPULATION THEND IN BUSINGENZC
{1813~1972)
YEAR PERMAKERY KRESIDENI'S
1813 H00
1852 836
1875 752
1905 77
1919 778
1925 815
1933 936
1939 G5%7
1946 940
1950 . 936
1956 849
1961 8441
1963 906
1972 914

EEData gource: Statiatischaﬁ Landesemi Baden~Wirttoem-—
berg, Fiay, 1973,
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As one might suspoct, the overwhelming majority

of erea inhabitants sre Gormen citizans. But sn unusuvally

lerge porcentage (sbout 15%) consists of persons with Swiss

nationality. lost of thess "foreigners" work in Schaff-

housen end sre friaonds or ralsgtives of exclave dwallﬂrs.eg

As the following chart shows, the number of these oulsiders

teking up a permenent residence in the exclave increasad

steadily until 19864, when for the first time there was a

sherp arop off,

V1I, NOMBER O SUISS CILTZLNHS Il BUSINGEHED

(1864-1964)

YEAR BWISS CITIZENS
1864 20
1871 27
1900 48
1910 &5
1946 . 12%
1952 145
1964 122

290tt0hﬂrt L. Brintzinger, onpus cit., p. ‘0.

Ppetn source: Philipp Dsum, opus cit., p. 42, N.B.
These figures do not include Lhose residents who possess dual
Gorman and Swiss citizenship.
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Ag the exsmple of Biisingen clesrly damonstratas,
there are certain sdventegaes in the ecobomic sssimiletion
of an enclave by the surrounding stete. Above 8ll, the
poaltive aeconomic messures of the neighbor (crop bountios,
trede schools ete.) ore extended to the isolsted srea, and
it is pllowed to function "normslly."™ Finslly, there is &
spocial bonus invelved if the host country happens to be a

netion which has 8 harmonious snd progperous economy.

Cempione 4'Italia

Like BRiigingen, this tiny Iteliesn exclsve possesses
very close aconomic tiss with Switzerisnd. But by wey of
contrast, its generel cconomic orientetion towards the

neighbor has nover been the subject of & formsel 1:.1*1%!.::11;;,?.3’1

Mready in 1855 difficulties srose over customs
regulstions, However, slthough both Itslian end Swiss author-
ities made varicus suggestions to resolve the metter, no
binding agresment wos concluded. Instesd, tha two sides were
content teo let cugtomary practice prevaill and mainbtain the

status guo. The only searious attempt to slter this schems by

Itely wes mode by the Fascists. But it fsiled miserably.--

31That the exelave is indisputably part of Swias
customs territory is eovidenced by a footinote sppended to
Article 1 ol the Swiss Pogtzollordnung (Blumenstein snd
Goessman, Die schweizerische Zollpescetzmebung, 1927).

32500 G.W.53. Robinson, opus cit., p. 292.
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Compicne's de facto economic union with Switzexrlsend
bears important ramificetions for excleve dwellers. Easentially,
it mesng that the little comwmunity falls behind the customs
fence of the neighbor snd outside that of tha home state,

And slthough the Italisn currency circulatea to a limited

degree among locsl inhebitants, the Swiss franc enjoys poneral

UEG.55

But o8lso noteworthy is access to the neighboring
merkot, hoe enclave lies so0 close to Lupano that sreo rasidents
rely almost execlusively cn it for shopping and the ssla of
produce. ind beceuse Campicne is not sble to support s11 its
inhabitents from the rescurces of its territory, meny must go

e work ﬁhera.34

Like the meinrland, Campione is poorly endowed by
natﬁra, altiough it enjoys a plessant climptae. liuch of the
aref is unsuited to ferming becsuse of the mounteinous tarrsein,

Aind there sre ne significent minersl deposits thera.

Treditionslly, the log¢al populslion earned a modest
P

living from low=leovel fsrming snd fishing activities.55 bBut

23privete communication, Office of the Mayor of
Campione to writer, llay 23, 1975.

34Luig:i Padroschi, "Llexclsve italisnc in terra svizzers
di Cempione d'Itslis,"” Revista Geografice Itslians, Vol. &4
{HMarch, 1957), p. 3%.

55Giuvanni Cenzato, Compicone d'Ttslia in der Ceschichte
und in der Kunst (Como, Itely: Urafics Centonze, undoted), not
paginated.
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this isa no longor true as the exclave now llas its own "in-
dustry." A locpl factory produces srtistic cersmics send,
besides sres people, employs hiphly-skilled srtissns from
Lombsrdy. Thasa cersmic products have acquired inftornationsl

fame snd arse exported te countries all over the warld.ﬁﬁ

VITI. EMPLOYMELT Or LABOR FPORCEH IH CAMPIOWL,
I'MATY AMD SWILZERLAND

{1970 ESTI, )37

EMPLOYhENT CATIOND ITALY SWIT2ERLAND

% % %
AGRICULLIURE 271 8.8
INDUSYRY 40 52
SERVICES & CUMMNERCE 90 39,2
OTHER 10

3E‘l-’lsr:i.uccia B, Zecchinelli, Campions d'Italis
(Como, Italy: Csap Editrico Pietro Csiroli, 19ob), pp. 14-

15.

3?'l"he figures for Campione were provided by the
office of the mayor, whereas thoso for Italy snd Switzerland
come Ifrom Lsurence Urdsng, opus cit., p. 700 and p. 769.
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Without question, however, the praincipal source
of income in Csawpicne is derived from "Il Cesino." Founded
in 19%%, this expsnsive gumbling housa employs & subsgtantial
portion of locel wege eornars (between 200 and 250 in 195?)?8
And with its gpy dence hall end Line rastéurunt is & major
canter of attraction in the Lugeno ragion, Since gembling
ig atrictly forbidder in surrounding Switzerland, il isg

popular with Swiss citizens and tourists slike.

This gombling ingtitution hss put & strain on
normelly cordisl relations with the host country. Whan it
wag firgt opened with tha obwvicus intention ofi circumventing
the Swiss bsn, Switzerlsnd quickly rescted by cordoning off
tha entire ares from the outside world. And no visitors were
s8llowad in until s less defisnt posture was subsequently
adUptad.§9 According Lo a compromise worked out by Swiss
and Itslisn officiels, Swiss. citizons are todsy denied sccess
to the msein teble snd must gemble in & agepsrate room, where

gtakos mey nobt exceed five Bwiss francs.0

5BLuigi Pedreschi, opus_cit., p. 35.

591n 1917, an esrlier sttempt wns made to open &
gogino in Cempione but the Swiss govermment eventuslly per-
suaded Italian suthorities to close it dowm., 3ee §. lrezzini,
"Ceampicne," Historisch~Biosranhiachas Lexikon der dchweis,
Vol. I1I (Weuenburg, owituerlbnd: I, Attingoer, Y24), p. 482,

#Cpiorre Raton, "Les Enclaves," Annuaire Frencsils
de Droit Internstional, VYol. 4 (1953}, p. 190.
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Tngs accruing to Cempione from this cosinoe have
made it possible to modernize the exclave, And ag a con-
sequence, geveral modern hotels have been built including
the majestic "Grsnd Hotel Cempione 4'Iltslia," completed
in 1956.%7 411 theso improvements havae contributed in no
small weay to the tourist boom thet hss struck the cutlier

end have helped to trensform it into s fsmous holidsy re-

sort.

© IX. FOPULATION GROWPH TH CAHPIONEY
(1900=-1973 )

YEAR PERFARENT RESIDENIS
1900 460
1910 220
1920 590
1930 640
1940 900
1950 1020
1560 1530
1970 - 1970
1973 2200

JLI"]Gir:n.r-mm:i. Cenzato, cpus cit.

ueﬂata source: Office of the meyor of Campicno,
Hay 23, 1973.
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Csmpione'’s ihcreasing prospority is pretty well
reflected in its populstion curve, which since the begin-~
niing of thisg century hes besn rising constantly. Until
1930, this incresage was meoderate.. But then during the
next decada, when the cagino was opened, it shot up slmost
30%. T'ne demands madae by the mother country on the outlier
during World Wer II would seem to account for a a ¢onsid-
arobly reduced pace in the 1940s5. Since the aexcleve wes
modernized in the 1950s, population prowth has jumped by
lasps and bounds, with the larpgest propertional jump

Lteking plece in the last three yoors.

Todey about 2,200 persong heve 8 permanent addross
in Cempione. Approximately 30w of thasa individuals sre of
Toreipgn netionglity. Quilte surprisingly, the overwhalming
majority sre not Swiss but German.ua

In the mein, Cempionhe's sgpectsculsr econcomic ox—
pension in the last guarter of & century hes been metched
by similar dynemic growth in the homa stete. But in sterk
contreat to JItely, which since 19?1Iha$ bean suffering from
growing peinsg, the locel economy is continuing to develop

at a rapid rate.

As Tar as economic diversity is concerned, both

pertias heve undergone incredible trsngformstion. Although

#3Privata communiceation, office of the mayor of
Csmpicne %o this writer, May 23, 1973.
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there are still besgically two Italys: a relsatively effluent
industrislized north end a deprcased and lergely rural soubh,
s major shift to industry from sgriculture, which cccupied
about hslf of the labor force before the war, heas taken
place. In Cempionoe, farming, which pleyed & key role in
locol aconcmic life befere World YWor II, hes been sbondoned

comnpl ebely for the service industry.

Generplly spesking, tourism has been extremely
important to Cempione and Itely. But while the tourist
trade reprasants a8 major source of foreign excheonge Lo The
latter, the whole cconomic life of the former depends slmost

antirely on this sector.

Although the exclava has shered similer economic
succass as the msinland, it hasg been spared many of its de-
biliteting economic problems. Thus unemployment, which hag
long heen one of Itsely's principsl problems, hss rarely

Hh And crippling strikes, which

troubled excleve dwellers.
heva 8o oiten beon o sign of ecconomic ingtsbility in the
parant country, hsesve not occurred. I'or the most part,

Compionea has its cleose bles with Switzerland, » towering

gxample of overfull employment end & place where strikes

ere Vvirtually unknown, to thenk for this,

m"ﬂuring the 19303, when meny foreigners were thrown
out of work in Switzerlsnd, srea pevple remsined relatively
unasffected becouse of the opening at this time of the cesinc.
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Phe Bagrla Lx- &and Encloves

As we have just sesen, the particulser conditions of
gcontomic life in exclsves mey srisa from either & apecial
relationship with the parent staste or oconcmic sasimilation
by the host country. ilowever, the thirty-aight Belpgisn end
Dutch outliers srcound Basrle seem to foll into an intermedi-
ste cetepory. This is becauss they form one villepe end

exclave dwellars intersct accordingly.

At one time local sconomic life wes cantared on
sgricultura. But like both Belgium end Holland the role of
this ssctor of the economy is ol considersbly diminished

imporbtence today.

There are seversl reasons for this. In the first
vlace, slthoupgh individual plois are farmed intengively, the
extbensive intermingling of two jurisdicetions severely hampers
efficient crop production. In the second pleca, locsl resi-
dents have discoverad that they can obtein a grester profit
by selling their farms te roal estete developers. Pertiselly
dug to their smuggling petentisl, enclilsved sress sre highly

degirable for homes end busingas astablishmants.45

The startling shift sway Irom sgriculture in Bearle

can be readily seen from Dutch economic statistics. Twenty-fiva

45Informaticn givaen this writer in Bearle, August,

1972,
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yeers sgo some 60% of the lsbor supply of Baarle-~lizsaou
derived en income from tilling the soil, By 1960, this
vercentsge hsd dropped to 47%. Two years ago (1971), it
stood et 34.5%. 10

2. EFPLOYMENT OF LABOR FORECE IN BAARLE-
DUC AND BAARLE IASSAU

(1961 BT )47

EMNTLOYRELT BAJLRLE=-DUC BAMILLE-WASSAD
% %
AGRICULTURE 26 47
TikBUSTRY 42 24
OTHER i 2= 29

XI., EMPLOYNENT OF LAMOR FORCE INM BAARLE-
NASSAU, BELGTUI AWD HOLLALD

(1971 Esr, )8
EISPLOYIERT BAARLE-IASSAU  BELGIUM  HOLLALD
5 % %
AGRICULLURE 34 6 7
T DUATRY 31 Zit 39
OCHER 35 60 SH

46Thase figures have besen exbrected from & socisl and
gconomic report prepared by officials in Baarle and dated April,
19%72. Hereafter this repeort is cited os 2ociologisch Rapport
Bosrlo-ligasauw/Hertaog.

477biq.
4Bypig.
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In striking contrast to other parts of Belgium
and the Hetherlesnds, there is no grest induastry in bLearlse.
And what textile snd lesther wmanufecturing goes on, is of
limited economic significanca. Although noe rocent statistics
for Bearie-Duc are aveilsble, 31% of the wérking ponulation
of Bssrle-Neasau were thus enpleyad in 1971, Baceuse no few
positions exist in locsl industry, many inhsbitentsg bBre
forced to commute back snd forth bstween home snd host states,

Some even seek jobs ss fer away os Wogt Germany.mg

Approximately 35% of the loesl lsbor supply is com-
pogad of various small groups. These include peaople ongaged
in publighing, asdministretion, shope end other modest business

BO

entarprisas.

Despite the feet that Baerle functions more or less
88 & gingle community, its two separate orientations sre of
no small sconomic importence. For one thing, exclave dwellers
sre put in the envious position of being sable te pick and
c¢hoosa betweaen the twe, This incredible situsation has becoma

a remarkable scurce of profit to ares residants,

For example, Dubteh cigarettes ara currently more

expensive than Belgian., There sre just 5,200 inhsbitenta of

4gb‘ociologisch Heppoxrt Esearle-ieaggsu/Hertop.

501big.
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Baprle-Nagsau entitled to buy cigereties st Belgisn prices,
yot it so hoppens that in one ordinery yesr they gecemed to
have consumed more then 100 million.51 With this exorbitent
demand, slncst every shop and bar on Belgien territory stocks

cigarettos nowadsys while Dutch shopkesepers herdly sell then.

Obviously, local peaople ere not the only cnes to
toke sdventaga of this unique srrengement. Citizens {from
miles around regulsrly flock to Basrle to deo their shopping.
On weekends, whan unususlly lsrge numbers of outsiders pour
into town, the strests are filled with Dubech housewives who
ars on the outlook for every kind of commodity thet sells
chesper in Belgium then Hollsnd. Duriug the days when the
Dutch still had retioning, spoclial busses msede rung from ell
over the country to the double town whore Belgian goods could

be purchsesed on e raiion~-{ree basis.52

The development of tourism hos hecome the prime
gource of revanue in Baarle. However, it is not entirely
closr which is the grester drswing cerd: the crazinass of the
plece or the shopping sdvantagea,., In sny c¢sse, the exclaves
sre fest beocoming & tourist highspot, witb some 40~-5C,000

23

visitors converging on tham esch month.

51Rohert Leigh, "Splitsville," an undstad article
with no dste or place of publication,

520. d'Clivior Ferran, "Internotionsl Enclaves ond
the Question of Stete Servitudes," Internaticonsl and Comnerative
Law Quarterly, Vol. & {(ipril, 1955), p. 500.

53Estimﬂte given this suthor by Bsarle tourist
officinl, August, 1972,
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Needlesa to say, locals of both naetionslities teve
not been slow to capitslize on the tourist boom. HMain straet ig .
lined with shops, well stoclked with diverse woras, attroctive
cefes and two good hotels —= naturselly, a Balgisn and Dutch
ona. There is even a convenient snockbsar and restaursont
gituated in the downtown srea. Appropriately celled "Res-

tauront Enclove," it is built on o bLelgian ocutlier.

Baarle-Duc &nd DBearle-lessau belong respectively
to lelpium and Duteh custeoms ferritory. Bubt as 8 rosult of
8 mperies of agreemants sirned on February 3, 1958 establighing
tho Benelux Ecconomic Union neo dutioes are leovied on goods
circulsting between parts ol the villaga.54 Ho doubt, this
practice is & gécd thing, for 8 wendering boundary line
makes it precticeolly impossible to control either incoming

+

or cutgoing traffic.

Sqin s convention drawn up in London in 1944, the
Belgisn and Dutch governments sgreed Lo sdopt 8 common customs
policy sftar the war, In 1946, 8 council wes esteblished to
intagrate the different tariff systams, a difficult tzsk since
Belpgisn end Luxembourpg teriffs were reletivoly high snd specifie,
whilo DLuteh rates were low and levied on sn sd-—valoroem bssis.
A conpromise was resched which had the effect ol subsvoentislly
increasing Dutenh rates. This egroement formed the basis of the
Benelux Union of Belzium, the netherlsesnds and Luxembourg, whicl
went into offect on Jsnusery 1, 1948. While it providcd a common
teriff against outside states, however, 1t did not Tesult in
free internsl trade. dhus varying axecise toxas remained which
wero collected when geeds pssscd from one country to snother.
Compleote economic union, whichi wes originelliy plsnnsed for 1940,
wes not schieved until 1958, when the tresties esteblishing the
Benelux uconomic Union were signed. They went into affect on
Hovamber 1, 1960 pnd are to run for Ififty yesrs.
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The fect thet thers are no border control points
in Hoorle might lesd one to suppose that tha double commun-
ity is 2 smugpler's parsdise. In fact, smuggling is not sas
importent ss it once wss. This is bacausé the contrest be-
tweon Belgisn snd Dutch merchandise is no longer so greet, end

55

it is now legel for excleve residants to buy from both sgurces.

To be sure, the clendestine excliznge of goods is
still carried cut, And e#lmost sll inhabitents sre active in
one way or another. But slthough no stetistics sre reedily
savaileble locel officisls sttribule most smuggling sctivities
to smali-gcele beckyerd deslings. Aind unless there is flegrant

provocaticn the police tend to look thae other wﬂy#56

Gembling is snother economic pursuit that hes been
exploibed with o fair degree of success. The opportunity to
turn a profit srises out of the discrepency between Balgisn
and Duteh lews. In the former stete, gemes of chance are subject

to & tax, whoress in the latter they are shrictly fnrbiddan.S?

Undoubtedly, the most notoricus attempt to exploit

this situation invelved tha erection of & casino in the exclsave

197 551nfnrmatian supplied this writer in Baorle, August,
2

%©1pid,

——

S?La ll&tropole (Belgium), ﬁﬂy 25, 1957,
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of Zonderaygen. This encleved territory wes the subject of a
thorny dispute between Balgium end the Hetherlends in the
19504, Due to the hesitation of eithar country to exarcise
Juriasdiction there for fesr of offending the other, Zonder-
eypen becoma sort of a "no man's lend.," Eventuslly, Sensions
ceused by the prosence of s gembling house led both states to

submit their quorrel to the Internstional Court of Justica.BE

Boarlae's incressing prospority is reflected to @
lerge degree in its populstion curve, which hss climbed
steadily since 1900. The following tables portray this prowth
ns it perteins to the Belgisn (Essrle-Due} and Duteh (liasrle-

Nassou) outliers.,

XII. POPULALION GHOWIH T BAARLE-DUC

(1900~1973) 39
YEAR FLut[TAMELRDT RESIDENTS
1900 1028
1910 1224
1920 1308
1930 . 1534
1940 1580
1950 1799
1960 2020
1970 2158
1973 2600

55For deteils refer to pagé 129,

59Dsta source:; Office of the wayor of Baarle-Duc.
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Aa the above taobla would seem to indicate, sub-
stentisl population growth tock placa in the Belgisn oute
liers between 1900 snd 1930, But slihough this upward trend
continued during the economic ¢rises of the 19303, it wes
curtailed somewhat. From 1940 ta 1960 the nunbar of exclave
dwellers sgain skyrocksted but Then tepered off in 1970. The
bigpest resl incresse in populstion growth has spperently

come in Hhe least three yesrs whon there was o goin of sowme

2h%.

¥IITI, POPULLAYION GROVWYH TN BAARILE<ITASSAU
(1900-1977)%0

YEAR PERMNAWERKL RESIDENTS
1900 2190
1910 2500
1920 2828
1930 3267
1940 3818
1950 4349
1960 4507
1970 5066
1973 - 5200

6D]Jata gource: 0ffice of meyor of Beerle-Nassseu.
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From the preceeding table, it would appaar thst
total populstion growth for Baerle-~Nasssu in the twentieth
century is exactly twice that of HBasarle-Duc, At the seme
time il indicates 2 more repid upwsrd surge for the Dutch
cominunity during the paricd 19C0 snd 11950. Althnough the
numbar oi locael inhabitents has been growing et sbout equal
pace in the Belgisn and Dubtch exclaves in the lest quarter
of a century, Basrle-Nasgou's increase for the first part

of the 19%0s is less than hslf thet of Besarla-Duc.

XIV. FATIOGNALITY Or 'THE POPULATIONS OF
BAARLE-DUC AnD BAARLE-KASSAU

(1961)°1
NATTONALINY BAARL}-DUC BAARYE-NASSAU
_ % %
BELGIAK 69 9.5
DUTCH %1 90
OTHER 0.5

Ag one might suspect, the overwhelming majority of
excleve dwellers is composed of citizens of the home state,

This is most striking in the csse of Bearle-inassau whore

BqData scurca: Sociolopisch Happort Baarle-lssgau/

Harto e
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spproximately 904 of the populstion is composad of Duteh
nstionals (ss contrasted to 69% in Leerle-Duc which is

made up of Belgisn citlzens)., Hot surprisingly {(given the
tax adventages), the percentage of Belgian residents living
on Duteh torritory (9.5%) is far below thet of Putch inhabi-~
tents residing in the Belgien outliers (31%). In both the
Belpisn and Dutch exclaves, howsver, ths number ol nationsls

belonging te third states is negligible.

From our study of accnomic life in Bssrle, we have
seen that the unusugl intermingling of relgian snd Butch
territory there presents probloms particular to its unigue
‘situstion, Nevertheless, the experience of the dusl community
provides 8 useful illustration how exclsves may retain close
ties with the motherlond while st the some time offering

rasidants o cholice betweenl two economics.
CONOLUSIOnS

In the beginning of this chapter we set out to in-
guire into the genersl economic plight of those exclaves
under study. FPerticulerly, wo were intereusied in discovering
the orientation they had taken: whother they had become tied
economicaelly with the possessing atate, assimileted with the
aconomy of the surrounding nation or hed triaed to strike out

on an independsnt economic course. In keceping with our main
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thasis it was felt that such an investigstion would be as—
pecislly important in determining their economic wvisbility

end hence their individusl and collective futuras.

The findings of thig inguiry sppear to indicete that
it iz normal for excleves to be treated es inteprel perts of
the aeconomy of the psrent state. Thua they srae provisioned
by the home country, belong to its customs berritory end its

currengy is official.

But some excleves have followsd the opposite line of
developmant, bacoming clesely essimilated with the surrounding
country. Two notable exsmples sre Bisingen and Cowmpione, which
fpll behind the Swiss customs fence. Remoteness end difficult
access to markets in the nationsl state have driven them inte
the arms ol the neipghbor. And Germany and Italy hsve nesver

bean successlul in re-orienting their economy.

I'plling between these extremes are the Bearle ex-
and enclaves. Though they are supplied from Belgium snd Holland
rogspectively, brea residenlts buy reteil from eithar source and

both currencies are &llowed to circulate fresly.

Whatever oconomic orientation exclaves have taken,
they partake in diverse income producing activities., Often

these prectices differ redically from those engoged in on the
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mainlsnd. But in each case they have adopted them to

remedy disadventages stemning frem encirclement,

Treditionally, tha major form of economic
activily hes centersd sround egriculture. In this re-
spoct, crop raising snd animsl husbsndry were popular
pursuits. However, ferming ia now of diminishing iwmpor-

tance.

SBurprisingly indusatry has not tsken up the
glack. True many inhsbitants are employed in neighboring
industrisl centers. Bubt  contrary to the situstion in
the homa state industry plays nc great role in the sconomic

iifeo of the axclava,

Most of the excleves derive a considersble por-—
tion of their revenue from the tourist trade. Two lie in
regions particulsrly ncted for their besuty, and conseguent-
1y heve 8 compelling nstursl sttractiveneas. Cempione is
gituated on wonderfully picturesque lskae Lugane, while
Llivia lies in 8 splendid valley in the fastness of the
Pyrenees. But even thosge outliers that sre locetad in un-
axciting environmants hsve menspged to exploit their politicsl
uniquenass. The Bserlie ex- and enclsves, which consistently
ettract large numbers of tourists, are a good exanple of
this. 'The only eXclave that hes faeiled to capitalize on

its tourist potential is Biisinpen,
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Gambling has generslly not been expleited by
exclaves. The major exceptions are Cempione and Bsorle-Duc,
In the formor instance, & luxurious casino is the centgr of
pttrection, wheress in the latter games of chence provida

the fragmented community with a regular income from licenses.

Finelly, with the exception of Bisingen snd Csampione,
which are oriented towsrds the enclaving stste, s8ll the ex-
clavas profit from smuprling opportunities. Altheough no
statistical deto gre svoilsble, locel officisls believa that
most of thig clesndestine sctivity is conducted on a smsll
scale. Tolks with exclave dwellers seem to confirm this

‘J’iEITrJ-

What impliceticns do our findings hold for exclavae
atability? Just this. The once scute economic problems
pesed by isoleticn hove boenh resolved to such en extant thet
snnexation by the host state is no longer the subject of
seripus considerstion. Howhere ig avidence of this clearer
than in the case of Blisingen, which for years existed in a
kind of insecure economic limbo, completely dependent on
the help of veriable e2nd uncertzin Swiss customs concessions.
During this peried of uncerteinty the incidence of instability
w8s high as verious proposgfls were banded back and forth to
torminate this unprofiteble sibuabtion. How that & ireaty has
bean signed, however, providing for economic union with the

hoat country all desire to disenclave the sres Bppears to
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have died down.

Apart from the remedying of locsl problems

cereated by encirclemant, there is one other forceful

economic reasson for the maintensnce of the status que.
Specifically, orea residents, with the exception of
Biisgingen, hsva been able to capitalize on thoir extreme
Eeopgrephicel location, which was once a distinet lisbility,
and transiorm it intc a source of imnense profit through
tourist prowotion. If oniy for this consideraticn, the
individual snd collective futures of the Europesn ex—

cloves aeem secure -—- at lesst for the short term.



Chapter 10
CORCLUSION

As it may be rsecelled, tha general purpcss of this
research effort wes to shed light on exclaves vs a specisl
¢loss of phencmena in internationel relstions. Becsuse thesge
discontiguous aress sre little known and have been largely
ignored in the literature, this study msy be sean s&s an
sttempt t0o redress the balsnce and give exclaves soma of the
pttention they deserve. In this respect, our investigation
represents a modest, picneering effort snd is sublect to all

the shortcomings inherent therein.

It was felt that our genersl sinm could best ba
replizad through & detailed snalysis of the forty-one exclaves
surviving in Western Europe. Aftersll, the largest number of

stetes is directly involved there.

Our framework of snslysis wes 8 relstively simple
ona, Very brosdly, we sought to map and snslyze empirical
relationships that would highlight similarities snd differ-
encies among the European exclsves. At & precise methodologicsel
level we were concerned specificelly with an inquiry into
their lorm, origin, survival, accegs, administrsticn and
aconomy. For these represent the mejor dimensions of the

problem.
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Throurhout our regesrch we werae gulded by two central
hypotheses, Nemely, that exclaves are part of a discernible trend
lesding to the consoplidation of stete territory snd the sbsorption
ef foreign enclaved bodies. And that they are besicolly unstable
prhenomana in intsrnationsl relestions. Both of these propositions
forpned the fundamental resesrch oricentation of this gtudy and en

ettempt was mede to probe and elucidate them in systemetic fashion.

Such & comprehensive trestment of exclsves is of vslue
on saversal grounds., ¥or one thing, it contributes to our scanty
knowledge of sn importent intermnstional problem. For enother, it
points up the difficulties poged by bterritoriol fregmentsation end
illuminates the importence o¢f territoriesl continuity in the modarn
stete system. Finally, it offers significent ineipghts into the
fraquently debsted guestion whether or not the "territorislity" of

the netion-state ig bound to vanish.

SUMMARY OF FILDINGS

The shope of a stete, wa Bre told by geographsrs, has a
great dezl to do with its viability. The ssme is true of geogreph-
ical cohesivenoss, which is one of the underlying essumptions of
the contemporary world system, Whenevér there is discontinuity in
territory, thers is ceuse for concorn, For thae lack of geocgrsphi-
cal unity tends to ineresse the veriety of sccisl groups and
physical environments, 8dds to the difficulties of trevel and
communicotions and increases the length of the bouandeory to be
gusrded. At the seme time, it poses severe administrative, economic

and politicel problems.
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The problems raiged by territorisl fragmenbtstion
are nowhere moreowioua then in instences whore a true ex—
clave(or snclave) is found Lo exist. For the outlier dis-
turbs the internal functicning of the surrounding staste by,
as it were, puncturing @ hole in its territory end creates

difficulties for the séministering ecountry

Although excleves {enclaves) sre not uncommon
phencomone, there iz & grest deal of confusion sbout Lthen.
Frequently, difficul®ty is encountered becsuse sxclaves or
gnclaves sre confused with other releted discontiguous
torritories. Technicolly, &n exclave isa pert of one statse,
‘complately surrounded by the territery of senother. Seen from
the point of view of the couniry in which the outlier ins
physicelly located, it is an enclave; wheress seen Lrom the
viewpoint of the state o which it belonge, the enclosure
ig en exclave, Thus the only differsnce betwesn the two is

one8 point ol wviaw,

The first diplomsetic document known to conbtain tha
word 'enclove” was the Treaty of redrid, which wss signed in
1526, But it is known thet exclaves existed long before thaet

time. .

The greatest number of exclaves was pregent in

FEurope during the Middle Ages. In feci, & wall-known featurse
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of feudslism is thet it produced s "patchwerk" political
map. Discontinuous holdings wera toleroted then because of

the decentralized nsture of foudsl rule and warfsra,

licgt of these disconnected sress consited of coun-
tios, merks, baronies, dubtchies, bishoprics esnd free towns,
Fach wss dominated by a local ruler who either by war,
marriage, inhgritesiice or purchaseo was always striving to an-
large his domsin. Meny of these settlaments were virtually
s@lf-gufficient, They had to be becsuse the cost of trans-
portation was so high: only goods of considersbls value and
little bulk were exchsnged over distancas of more than a faw
miles. As a consaguance, most of these territories snd their
environs were surrounded by underdeveloped lends, cutting

them off from their neighbors.

Access vt this time was not the problem it baecame
iater, Due tc the diversity of lsndholdings, sometimes strung
out for miles, asch log¢al sovereign wes awere thet it was in
his own interost to promote passage through the underdevelopoed
lands end betwaen settlements. For if one petty ruler were
suddenly to deny trensit scross his territory to his neighbor's,

he could expect certain retalistion in kind,

In the period following the Peace of Westphalia (1648),

which is generally regarded as the turning point in the astab-
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lighment of the contemporsry state aystem, territorisl
digcontinuity was most marked in Germeny, although it also
oxisted in Yrence, the Hetherlsnds and Genava, During the
ninateenth century the riss of Prusais and the sdvance
towards Germeén uniricutionwere not unconnected with the
lorge number of cutlying portions of Frussisn toerritory
anclaved in the tarritory of other German principglities
and vica versa, In this respect, I'roderick the Grest, whe
made Prussis & major world powar, wes concerned primarily

with "rounding cut" his territory.

During end ofter the crusades, excloves axisted
_in the eastern Mediterrsnesn rogion. Presumably, they could
e found selsevhors s well, Y¥reguently, they were established
along the coasts of Africa and Asie by inmperisl powers in

agerch of now markebts.

The penetrastion of Indis is a clessic exempla of

how the exclave pattern wes esteblished. Western bages wera
oririnally constructed slong the coast of the subcontinent

in the sixteanth and seventesnth centuriaes bacause Portuguese
end ¥rench traders ware in desperste need of parmenent places
whera they could load snd unleoced goods. At first, these treding
rosta congisted merely of 8 few houses, offices snd storage
facilities. But them, aifter thesa unprotected buildings were

repestedly broken inte, a pretext existed for intreducing
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smell contingents of foreign troops into these srass. 3oon there-
after, Portupguese end French forts sprung up in their placa, and
it was not long before Vesterners were expanding their contrel

over the surrounding country.

VWith the rise of a strong nsticnal stste system, states
tended to consider the prasence of a8ll foreign bedieas within
their bounderies as a Clagrent violation of their sovereignty. Tha
newly emerging countries of Asia snd Africse wers unusually zealous
in this regard. To 8 lorge depree this was bacouse these isolsated
territories sorved #s unplesssnt remindors of celenisl yoko. As a

rasult, many such are¢ss ware physicelly smnexed by the host state.

In Jlurope, territeoriel consolidation wss virtually com-
pleta in 21] countries but Germany by the aend of the Congress of
Vienna. Although some exclaves were liguidated poscefully, apperently
tho most importent lactor in their extinction was the role of con-
flict, particularly after the Pesce ol Westphalis. For freaquently
these discontiguous territories beceme inextricsbly invelvad in groeat
powar struggles. Fraence, which openly pursued a belligercnt course

in international relations after 1648, preobably rapresents the ex-
treme case. Through verious scts of cenguest, intrigue snd psrtition,
it succeeded in "rounding cut" its territory. The dement of conflict
seouns lesst important in the inner-German situstion becsuse tha Holy
Roman Empire provided s nstursl frsmework within which epposing in-

tearastg eculd ba raconciled,
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Our investigsaticon of the old Eurcpesn excloves and
those situsted in other psrts of the world would sppesr to
besr out our initial suspicion thet excleves sre basically
unsteble phenomens snd sra pert of s discernible trend
losding to the consolidetion of state tarritory and the
obsoaption of foreign onclaved bodies. Unfortunstely, the
lock of detailed informstion sboubt these outliers did not
permit us to comment extensively on different factors con-
tributing tc¢ this trend. In gensral, it sppesers thot systamic
veriables cutweighed indigenous fs¢tors in sxpliceting their

risc and f=all,

If excleves were once unsteble phencomena, this no
longer seems to hold true in regerd to thoat shrunken band
still surviving in Europe. New factors sre in operstion, snd
thay must be teken into sccount, Altogether, there are forty-
one excleves, egnd Bl}l of these are situsted in the weatern

pert, In essence, they cen be reduced to four problem areasg:

Llivia
This is a samsall Spanish tract of land, which lies in

the depsrtemant of Pyrénées-Orientales in the eastern Pyrensas

of France, All teld, the exclave possessas sn sres ol 12,87
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square kilcmeters, in which approximately B86& citizens are
settled, Located on the Cerdagne {Cerdonya in Catalan)
plein, lLlivis is situated sbout twenty kilomelers east of
Anderra. Itz communications with Spain sre gusaranteed by the

oxistenco of a so-cslled ¥chemin noutre" (neutral roed),

which trevarsas an intervening strip of French territory 1.8

kilomebers wide.

Biisingen
This small parcel of West Germeny is locsted in tha

Kenton of Scheffhausen in northern Swyitzerland. It is situsted
ol the right bonk of the Hhine River snd hes an ares of ?7.62
square kilometsrs. The populstion of the exclave totels 8914
8t present, of whom some twenty percent ere Swiss nationals,
Bisingen is joined with the meinlsnd by & roadwey, which leads
through o strip of Swiss territory sepproximetely 700 meters

widea.

Compicone d'Italia

this is a famous holidsy resort, which is situstsd
on the esst bank of Lske Lugano in the Ksnton of Tessin in
southern Switzerland. It is a relsativoly tiny sares, cccupying
exactly 2.6 square kilometers. Altogether, ita populsation
counts some 2,200 persons, spproximestoly thirty percent of
wvhom are foroigners. The short roedwsy, linking Campione with

the central state, lies scross some 700 meters of Swiss terri-

tt}l‘_‘j'.
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The Daarlo Ex- and lnclsoves.

Thege scottered territories of various sizes and
shapas comprise an extremely complicated, if little known,
intermingling of Belgien and Dutch jurisdictions. Although
most mep makers greatly simplify tho situstion by portrsying
only one tiny excleve of Belgium in Hollsand, there are in fact
thirty-oight outliers sltopether. Twenty-five ore Belgisn ex-
¢clavas in the Hetherlands, while eleven form Dulch enclosures
in the Belgian exclaves; two are Dutch encleaves in Belpgium
proper. liogt of these isclated plots of land sre situsted close
together in the villaga of Baarle in the province of North
Brebant in Holland. Thosgo That belong to Belgium form the commune
¢f Bearle-Duc snd thosa thet belong to the letherlsnds, tha
comnune of Baesrle~liasssu. YTogathar these ex- and enclaves consglst
of 7.25 sguare kilometers snd have a populetion, totslling

7,800,

50 far ms we were sble to tell the European sxclaves
do not heve common origins. Eech is the product of individual
gircumstancas. Thirty-nine are of feudsl origin (Cempione, Bsarle-
Duc and baarle~ligssau); snd two heve begimmings in the modern,
post-Weslphalia poriod (Biisingen and Llivis). The first to emerge
as an outlier was Campione, in the eighth century. The last was.

Biisingen, which became imoleted in the late seventeenth century.

Interaestingly enough, only one excleve was craated by

accident. And that was Llivia -~ through an oversight in a
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trosty. All the cthers were brought into existence by specific
gcts; one wes presented as a gift (Csmpione); snoether ceme Ho
be enclasved out of a fit of pique; finally, the intertwining

of the two Baarles resulted from a feudal quarrel.

But porhapsa more remarksble then their esrly existencs
is their survival through the present., For cna might wall
hava expected that out of s0 mony chengos in the political
landscope something would hsve been done o terminate these
enomelias. As things were, they survived becsuse of the acqui-
asence of three parties: tha parent steta, the neighbor and

the exclave itself.

Without doubt, the home couniry exercised the grestest

influence in pregserving the status quo. Aftersll, selthough it

did not function with spprecisbly less efficiency because &
minute fraction of its Juriadiction ley detached in the terri-
tory of ancthoer, pert of its demein and thus its sovereignty

was symbolically 8t stske.

The principal threat to the survival of the exclave
corie from the surrounding state, which was not at all plessad
with a situstion that laft a hole punctured in its territory.
T'ake for example Swige efforts at incorporation, For centuries
thet country strove to gain control of Blisingen and Campione.
But becsuse the host state was not prepared to use foree, bo

digenclavament was affected,
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wWwhile the enclasving country is uanelly in o
betior position to agitste for change, exclave dwellers
have occasionolly done so. Agsin Cempione snd Blisingon
mey be used as illustretions. In 1848, the former plesded

for fnschluss with Switzerland. But this affort tock ploce

duriung a period of rebellion in the home state and so it
was not taken seriously. Thg deuwonds for sbsorpticn by
Swituzerlond were more ilutense in Bisingen —- ospocislly
during the intor-wor period. But evidently bthe Swiss were
reluctant to osccepi eny snnaxsetion proposol oubt of fasr
thet whet hsd been tsken from & woaker neighbor might well

ba roeclsimed by a stronger one.

The dosire of exclave dwellers to becomo psrt of
the host statce, howover, doas not seem to have bean prevelent.
In facgt, it was the exception. The cese of Llivia msy be
cited in this connection, Ares residents sre vary psiriolic.
And i% wes their very love of country thet thwarted repested

French attempts to snnex the exclavao.

ihe survivel of 50 many exclaves todey poses a
number of complex problems for the countries dirsctly involved.
Probsbly nc more scute ig the counutraversgisl issue cohcorning
the right of psssege over foreign territory. For it is only
across the territory of & neighbor that {he exclave cen main-

tain communication with the motherland.
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It is to be regretted thst the ICJ in the Right

of Ieggsge Caso (1960) left undecided the gquestion whether

or not in the absence of actusl sagroement there is s ripght
of transit. It found thot existing prectice in individual
circunsksnces wos the eppropriate guide, and that it was
uvnnecessary te resort to genersl internetionsl law. However,
the legson of the cese is that while free access ftoans in

fact limitod sccess ¢ right of access nonstheless remains.

Although the ICJ decision left a lot to bea dasirsd,
our study of theo Eurcpesn situation shows that the right of
possbre is normsally receynizad by stetes either by express
treaty guarentess or, if there is no such treaty, by local
ugsge. With respect to the former, it has been observed that
tha right of communicetion is by no meens sbsolute, being

ususlly regulsted by the enclaving country.

A right of trangit appesrs incontrovertible in the
¢cage of privele persons. Twice (Blisingen and Llivie} it is
confirmed by treelty snd three times (Campicna snd the Bsarles)
it is the product cf old estsblished custom. Whsetevar chocks
are exorcised Ever this trefific do not impinge on this funde-

mentel right of way.

As for seceas of ecivil puthorities, it sesms con-

clusive thet these persons enjoy the neceassary passsge. Whera
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specific tresty provisions are lazcking, host stotos have
ugnally bvolerated this prectice for so long that & customary
right of travel may be psgerted in bahslf of tho netional

stata,

The diversity of the situotion regsrding the circu-
lation of goods defies sweoping penerslization. In two in-
stences (Blsingen snd Cowpicna) "customs fencas" have basn
aractad around the outliers go that normasl pgoods treific
is not free but subject to levy. 'he BasTle eox~ and aenclaves
possess 8 right based on long-stending prsctice, wheress only

Llivie has an iron-cled treaty gusrentee,

With respect to the entry snd exit of customs offi-
cers, present arrangements difier from ares to ares. Biisingen
sbends. slona in its ireety-governed situotion. In Llivia, the
police perform the customs function. VWhile the trensit of
cuslons personnel to Cpmpione is banined overland, those persons
do mot seem to have any trouble reecninpg the isolated community
by water. Pinslly, locel ussge must bg tsken 8a the guide in

regord Lo the Baarles.

The pessage of srmed police is tolersted in every
case bubk is closely circumscribed. Except for Biisingen, which
is covered by written sgreement, accsss. ig rooted in local

custom., It is submitted that 8 gonarsl right of communication



256
thus aexistsg for police visiting exclaves in line of duty.

As fsr g the criticel question regarding the
circulation of armed soldiers is concerned, present prac-
tice ia pretty much in conformity. WNo custeomsry right of
transit exists snd in only one instence {Bisingen) is limited
access providod by tresty. By end lesrge enclosing states have
sbriven mightily to axenpt their territory from all foreipn

troop movemenls.

To sum up, then, Bll the evidenca before ug points
in one indisputsble direction: to a generel right of passage
._intu exclaves. While tiis access is by no mesng sbsolutae, the
Hastéﬁn Furcpoan experience shows thst st least the ordinary
resident, ¢ivil officisl snd solitsry police officer making

his round of duty enjoy free, if not unregulated sacceas.

Such a penerally sccepted right of transit has im-~
pertoent implicetiona for exclave gtebility. On the cne hand,
it ropresents s cruciel sccomedetion by home and host sbates
in favor of the former. A poltentially explosive situation is
defused and a basis for harmonious relstions is established,
On the other hand, the right of sccess becomes merged with the
right of the exclsve to continue to exist. In this wasy, o
certain smount of lepitimecy is bestowad on The discontiguous

torritory.
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Degpite the barrier of sepsretion, administrative
ties betwean the posseseing stete and the exclove ara
usuelly quite close. In fesct, slthough the cutlier has shown
a degrese of sutconomy in somc &8reag, 1t seems Lhat the central
stete has gons out of its wey To meet the sdministrative needs
of the outlier snd meske it conform with the sdministrative
pattorn of the méinlend. Tho most extreme example of this
palicy cen ba seen at Baarle; there prsacticslly every public
service esnd every branch of sdminisvration is duplicsted right
down to letter boxes in the streets. This has sll tekaen place
bacsuse the surrounding country tends to tolerate {if not

facilitate) the exercise of c¢ivil suthority by the psrent.

Tha chief link between the homs stete end outlier
ia the local meyor. Mot usually sn elacted representstive, he
ig the chiaf administrative officer of Hthe area. And his suthor-
ity is considereble. For in his limited "Toraeign poliey"” role
he is cherpged with delicetely balancing the interssts of three

perties.

To help him handle roeutine problems, sach burgomaster
has ® profegsional gteff ot hiis disposgsl. For the most
pert, his eirclo of sdvigers is smell, barely 2 hsndful, The
major exception is the Mayor of Basrle-liasseu, who hss some
twanty-four sssigtents. It is normsl for meny of thess per-

sohnal %o be composed of execlave dwellers.
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is 8 rule local residents ero subject to the lawsa
snd ordinsncesn ol the naticnal gtete as well as its asdminis-
tration of Justice. The major exception is Biisingen, whora
inhabitents possess the seme legpl rights and immunities as
ordinary Swiss citizens snd may be tried in Ewiss courts. Due
tc the relotively smell size ol theso territoriess, jails and

courts are not found in thom but on the mainland.

All the exclaves have their own police force. Gen-
erelly, they sre token in number, however, not sxceeding ten
officiels, Blisingen, which is allowed up to twenty-seven men
at present, is the only deﬁiation from this rule. In evary
coge, law enlorcement officinls are empowered %o make srrests

end otherwise maintein lew and order.

The adminisiretive bond is not go strong when it
comes to the collection of ftaxes. Although diroct taxes ors
glwaya peid to the mother country, indirect texes are anothar
matter. In at lesst two instsnces (Bilsingen sand Cempiono),

locel people pay tham to the neighbor,

Every enclave but ones enjeys its own postal, telephone
snd telegraph services, although arrengements differ eccording
to locality. The single exception is ILlivia, which has its own

postel and felephone systems but lacks telagrsph facilities.
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Remotensss seams to pose & specisl problem for the
home st%te in regsrd to the sdministretion of utility seorvices.
For it provides them in only one case {Llivia}. In every other
instence, Fas, electricity, etc. iz supplied without interruption

by the surrounding country.

Public¢ transportotion is entirely supervised by tha
parent state excepf for those exclsavas situstad behind the Swigs
customs lfenca. In this rospect, the bus sppears to repressnt the
most important meeng of getting back and forth; all exclaves
maintain a ragulerly scheduled line. But Biisingen and Csmpione

sre the only ones which 2lso enjoy a publie shipping service.

Purther, we discover that all the ocutliers possoss
their own public schools. Generally, these facilities provide
erea children with the opportunity to pursue botbh primary and
gecondary education, However, for higher educstion, exclave
dwellers must go toc the home state, although in certain csses
they may matriculste &t 2 university in the host state whers

they are treated on sn aqual basis..

The fact thst tha sxcleve is ususlly tied closely with

the weinlsand has important ramifications for stetus quo maintensnce,

First, this easy relsticnship provides & usaful framework in

which the ineviteble sdministrativae problems posed by
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difficult geographical circumstances may be overcoma. Thisg
in turn leads to greatly reduced potentisl sress of conflict

with the host state, which is punctursd by the outlier,

Second, becsuge the organs of the posgessing
country are made to funetion in the detsched ares, lew and
order may be maintsined. This cepscity to enforce its will
in the territory is one of the most importent requisites for
the meintenance of sovereipnty over it. Anytime effactive con-

trol is absent secession is 8 real pessibility,

Finally, close administrestive ties strengthen the
‘physieal gecurity of the axclave. The territory becomes cloge-
ly identified with tho netionsl stete and sny attempt by the

naighbor to alter the status guoc mugt take its military capa-

bility inte serious consideratiocno.

Theoretically, the exclsve is feced with three major
alternatives in tha economic¢ sphere: (a) it can dhanse to pur-
sue ties with the mainland snd hopo Lhait the neighbor will
acquiescay (b) it cen opt for economic assimilation with the
host stete; or (¢} it cen sttempt te strike cut on an indepsn-
dent course. The first choiece has sll the sdvantages of conform-—
ity, while the socond slternative dispanses with obstecles
posed by distsnce. The lost possibility is without doubt the

most risky; for it involves a degreo of defiance of parent
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and surrcunding countries thet neither is likely te tolarnte

from such a puny Jjurisdiction.

Qur investipetion indicates thot it is normal for
excleves to be trested os integral parts of the economy of
tho home stete. Thus they ere provisiocned by it, bolong to

its customa territory end its currency is officiael.

But some exclaves have followed the opposite line
of davelopmunt, beceming clogely assimilated with the en-
claving country. Twe notoble exsmples are Blisingen snd Compions,
which fall behind the Swiss customs fence. Remoteness and
difficult sccess to markets in the nationsl stete have driven
them into the srms of the neighbor. And Germeny end Italy

haeve naver besn succesaful in re-orienbing their economy.

¥elling between these extremas sre the Basrle ex~-
and enclaves. Though they are supplied from Belgiwe snd Hellandg
respactively, srea residents buy rebaild from either source and

both curreicics are allowad to circulste frealy.

Whatever economic orientaticn excleves have telien,
thoy parteke in diversa incomo producing activities. Often
these practicas differ redicselly from those enpgeged in on the
mainland. But in each case they heve sdopted them to remedy

dissdventages stemming from encirclement.
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Treditionsllly, the mejor form of economic activity
has centered sround ogriculture, In this respect, crop
Taiging snd snimal husbandry were populsr pursuits. Howevar,

Porming is now of diminishing importance.

Surprisingly, industry bas not teken up the slsack.
Truc many inhsbitsnts sre employed in neighboring industrial
canters. But contrery to the situstion in the homs stete,

industry pleys no great role in the economic life of the

axclava.,

Fost of the axclaves derive a considersble portion
.0f their revenue from the tourist trade. Two lia in regions
perticulerly notad for their besuty, snd consequaently heve s
compelling natursl gttrectiveness, Cempione is situsted on
wonderfully picturesque Lske Lugenc, while Llivia lies in a
gplendid welley in the Pyranees. But even those outliers
that ore locoted in unexcifing environments have menaged to
exploit their political uniqueness. The Basrle ex- gnd enclsvesg,
which consistently sttrect lsrge numbers of tourists, are g
good example of this. The only exclave that hss failed to cap=~

italize on its tourist potential is Blisiugen.

Gambling has generally not been expioited by exclaves.
The major exceptions sre Csmpione and Besrla-Duc. In the formar

instance, & luxurious casing is the center of atiraction,
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wheress in the latter gamesa of chsnce provide the frapgmented

community with a regulsr income from licenses.

Finelly, with the exception of Biisingen end Cempionea,
which are oriented toward the enclasving state, sll tha ax-
cleves profit from smugrling opportunities. Although no
statisticel dala is savaileble, local ofticisls believe thet
most of this clandestine sctivity is conducted on a small
scalo. Telks with oxclove dwellers seem to confirm this

view.

vhat iuoplicalions does the local economic sibustion
held for exclsve stability? Just this. The once scute eco-
nomic problems posed by isolstion have been rasolved to such
an extent that snnexation by the host stsete is no lonper the
subject of sericus c¢onsideration. liowhere is this more svident
than in the cese of Biisingen, which for yesrs existed in &
kind ol insecure economic limbo, completely dependent on the
help of veriable and uncertein Swiss customs concessions.
During this peried of uncerteinty the incidence of instability
was high es veriocus pronossls were pandad baclk and forth for
the terminetion of this unprofitoble situation. How that »
tresty has bean signed, however, providing for economic union
with the host country all desira to disenclsve the aresa seems

to have died down.
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QUTLOOK FOR THE FUTURE

AB we have geen Ifrom our historicel resesrch, there
is evidence lending support to our contention that exclaves
are bsasicslly unsteble phenomens snd are psert of a discernible
trond lesding to the consclidstion of state territory snd the
ebhgorption of foreign enclsved bodies. Nevertheless, support
for these hypotheses must be qualified to the extent that the
lack of deteiled informstion prevented us from snalyzing thase

phenomens more rigorously.

Further, if these propositions wsre once deseriptive
of political reslity, they no longer seem to apply to those
exclaves presently embedded in Wesatern Europe. There are
goveral ressons of a gystemic and indigenous chserscter for

this.

In the first cstegory, the degree of instability of
the historieal Europesn exclavea appears relsted to genersl
instability of the times. liost important hera is the fact thet
war wes then sn sccepted sand legsl mesns of policy fulfillment
end sovereignty was perscnel, Thase two factors accounted for
frequent, if not redicasl, changes in the politicel 1éndsnspa.
Today, the situaticen is quite different. Poace prevails and has

for the last twenty-eight years in Western Europe. Moreover,
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the concept of sovereigaty has avolved to such an extent thst

it is now largely essocisted with the independence of statas.

Other exogenous factors relating to exclave stebility
include the inereesing respect for national bounderies which
has occurred in Europe since the end of YWorld Wer II, Generslly,

recognition of the territorial status quo has teken plsace in

the context of intensifying economic and political cooperation,

This new state of affairs brings us to ancthar
systemic elament relevent to excleve stebility in Europe: the
¢xistence of B gonerslly cordiasl satmosphere in relstions smong
the countries of Western Europe. Such a getting mekes it highly
unlikely that 8 Europesn state would proveke s major confrontstion

cver 8 foreign enclsved body oembedded in its territory.

Lestly, ss fer ss exogenous factors sra concerned,
axclave stebility is not unreleted to tha status of these
outliers ss low salience phenomens. All ere very small; snd they
do not hsave large populations. Moreover, their politicel and

military significence is limited.

In the second category, & searching examination of the
local sceno has revealed the operstion of importsnt indigenous
alements which tend to reenforce & somawhsat untidy though regu-

lerized ststus quo. Firast, the cruciasal question of sccess has
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been reaesclved successfully. While the right of trensgit is by
no means sbsolute, st lesst the ordingry resident, civil
officisl snd sclitary pelice officer meking his round of duty
en;joy free, if not unregulsted, possage. Second, it hes been
shown that despite the barrier of sepsration administretive
ties between the possessing state and the exclsve are quite
close. Undoubtedly, our most stertling finding, is the degree
to which the host state facilities these ties. Third, graove
economic problems stemming [rom isolstion have been resolved
to the mutual satisfection of 8ll perties. Indeed, extrema
geographic position -- whal was once 8 distinet economic
liability —— hasg baan transfoermed into a source of immensa
prolfit through tourist prometion. If only for these reasons
then, the individual and collactive futures of these srees

NowW S&0M S58cura,
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BIBLIOGIAPHY

The most difficult ospect of this study was not
its writing but the pstient collecting and sifting of
data, For tho last four yesrs I heve been engaged in s
systemetic effort to compile a ?ibliography that would

cover my topic comprehensively.

My task was ot once mede simplo snd rendered com-
nlex by the psucity of meterial, The Librery of Congress
was perhaps my prestast diseppointment in this respect. For
although it provides a besic subject index o & significent
portien of the world's present output of published {(and
unpublishbed) materisl, it doeg not even list “exclave'" (or

"enclave™") in its mein cetelogue.

Due to this lack of considerstion for my topic by
the world's foremost library, I was compellad to consult
mony @goeneral and spocislizoed indexes, published intermittént-
ly on such diverse subjects (or sspects thereof) as geogrsphy,
history, internstionsl relstions, law and political secionce.
In the mein, this proved to be an erduous and time-consuming

pursuit snd one that yielded littie prefit.

Hormelly, one of the best sources of current published
informstion sbout any subject is the periodiecal litersture.

But cseareful review of such widely-known periodicsel indexes sen
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Rasderg' Guide and 3ocipl Scisnces & Humanities Index re-

vagled that erticles on my topic are few snd far between.

Evan the usually dependzble New York Times Index conftains

next to nothing on the problem.

As expected, fow books have bean of use teo me, The
mgjor toxts on international relstions do not even mention
exclaves {encloves) much lesg discuss them. Generally, of
those stenderd works in intornationsl law snd pelitical
geography that I bhave consulted and incliuded in my bibliog-
raphy, only sketichy references hevo been made to thae subject.
¥hile it is true that & few bighly-specialized trestises
have beon addressed to one or another Europasﬁ exclave, theso
rares bocks are long out of dete and desl primesrily with

limited time peorioda; none are in English.

Two World Court cosas hsve involved sxclaves. and
consegquently hsve generated much useful msterisl. The firat

and least importsnt is the Copse Concerning Jovereipnty ovar

Cortsin Frontier Lend (1959). Essentislly, this dispute dealt

with conflieting cloaims of ownership by ULolpium snd Holland
over Lwo plots of lond. The second esnd most gigniiicsnt case

in terms of precedent gelting is the Case Concerning Ripht

of Passsge over Yndiap Torritory (1960). Briefly, this con-—

troversy involved an allaged right of Portugsl to get back

and forth to its exclave over Indian soil. Although these
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casgses are not ol grest internationsl importance, thay sara
extremely relevent to this resesrch effort and I have

mentioned their metoriels in the bibliography.

A close scrubtiny of Dissortotion Abstrects Inter-

netionsl, which publishes sbatrocts of dissertstions sub-
mitbved to Univoersity Hicrofilms by 8 varyinpg number of co-
operating lorth fmericen and Iuropesn univeorsities, roveals
a8 stertling lack of scholearly stitention to the excleve
phencmenon. Ags far ss I was able to lesrn through indepen-
dont sources, only eight dissertstions in the world have
evar been dirsctly concerned with the problem. Sevaral
boundary studies, which have bean inecluded hera, howaver,do

refar to exclsves 8t leost tengentislly.

Interestingly enough, 8ll but one of the eigbt thesas
wors written from the juridical point of view., And +thoe over-
whelning majority of these desl with singlo problem sreess or
aspocts thereef. Bisingen is extraordinery in that it has been
the subject of four legel investipgstions. Until this study
was undertaken, howover, thers wes no known ettempt to exsnine

exclosves from esn interdisciplinsry perspectivo.

Despite efforts t0 sssemble p comprehensive bibli-
ograpliy on exclaves, most of my weteriel pertaining to the
current situation in Western Europe has been cobtained from

first-hand research. During July-August, 1972, I conducted o
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spaciel foct-finding tour, which took me through e11 the
outlisrs under study. On the scene I talked with local
officisls, who are cherpged with the day-to-dey administra-
tion of these aress. I also hed the chance to interview
axcleve dwellers. At a higher lovel T tslked with numercus
parsons in the ministry of interior and foreign cofficoe who
havae a genersl raspousibility for the problem. For the nmost
pert my conversstions with these autnorities were friendly
and informative, although the political sensitivity of my
subject barred me from reading curront reports. Much of the
materisl I received in this wsy was on 8 "not lfor asftribution"
basis. ¥or this roeson wmeny of the footnote citations in the
chepters dealing with the current time sre pot intended so
much as socurces bult ag raferences where the reader mey cor-

roborate independently the material I have presented.
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