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Introduction

Since 1945, the appearance of new States was influenced by different
factors, from decolonization to the (re-)emergence of ethnic conflicts in
existing States, requiring the creation of new state entities along such ethnic
lines. Post-World War II decolonization lead to the emergence of new
States in Africa and South Asia,' and the collapse of the USSR in 1991
resulted in the reemergence of independent Baltic States and other States in
the formerly Soviet territories of Central and Western Asia.2 Similarly, the
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breakup of Yugoslavia led to the re-emergence of six new States in the
Balkans.3

The central problem of new States and of regions considering secession
from existing States is their recognition. The international community in
general and the United Nations (U.N.) in particular, have recognized most
former colonies and most former Socialist Republics as independent States,
including the Republic of Kosovo, whose recognition as a new State has
been sui gemeris.# Nevertheless, a large number of self-proclaimed States,
such as the Nagorno-Karabakh Republic (the NKR) or the Turkish Republic
of Northern Cyprus (the TRNC), remain unrecognized by either their
neighboring States or the wider world communitys in the form of the UN
General Assembly, despite meeting all the criteria of Statehood under the
Montevideo Convention on Rights and Duties of the States.s This
ambiguity highlights some particular shortcomings of the convention and its
inability to address the contemporary challenges that seceding regions face
nowadays.

Undoubtedly, the problem of unrecognized States remains to be one of
the most crucial contemporary issues of potential conflict at the global level.
The political incidents such as the conflict in East Ukraine, the referendum
in Catalonia,” and even Brexit may lead to the emergence of a bigger number
of seceding entities.? These factors prompt the following research questions:
how are modern self-proclaimed States treated under international law and
comity? Are there any facts indicating that the existing legal framework and

3. BRIDGET CoGGINS, POwER POLITICS AND STATE FORMATION IN THE TWENTIET'H
CeNTURY: THE DyNamICs OF RECOGNTTION 90 (2014).

4. See Accordance with International Law of the Unilateral Declaration of Independence in
Respect of Kosovo, Advisory Opinion, 2010 1.C.J. Rep. 404 (July 22); Request for an Advisory
Opinion of the International Court of Justice on the Question “Is the Unilateral Declaration of
Independence by the Provisional Institutions of Self-Government of Kosovo in Accordance
with International Law? 9 — 10 (Apr. 17, 2009), https://www.icj-cij.org/files/case-related/141/
15638.pdf (providing an overview of the “sui generis character of the Kosovo situadon”).

5. See Marc Weller, Setting Self-Determination Conflicts: Recent Developments 20 Euro. J. INT’L
L. 111 (2009).

6. See generally Montevideo Convention on the Rights and Duties of States, Dec. 26, 1933,
165 L.N.T'S. 19 [hereinafter Montevideo Convention}.

7. Alasdair Fotheringham, Catalonia Referendum: What Actually Happens if the Spanish Region
Declares Independence?, THr. INDFPENDENT (Oct. 4, 2017), https://www.independent.co.uk/
news/world/europe/catalonia-referendum-independence-what-happens-catalan-spain-police-
declare-a7983246.hunl.

8. Soon after the results of the 2016 EU Referendum in the UK had been announced, the
First Minister of Scotland Nicola Sturgeon mentioned the possibility of a new Scottish
independence referendum which means possible secession from the UK. See Severin Carrell,
Sturgeon Outlines New Scottish Independence Referendum Plans, Trie GUARDIAN (Apr. 24, 2019),
heeps://www.theguardian.com/politics/2019/apr/24/sturgeon-outlines-new-scottish-
independence-referendum-plans; Naimh McIntyre, Brexiz: No Deal Could Trigger New
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https://www.independent.co.uk/news/uk/politics/brexit-no-deal-scottish-independence-eu-
expert-kirsty-hughes-a8000871.html.
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practice cannot adequately address the issue of seceding regions? Finally,
can self-proclaimed States bear the same responsibility as recognized States?

After a thorough analysis of the problems and the background of modern
self-proclaimed States, this article will identify substantial shortcomings of
the existing version of the Montevideo Convention and makes
recommendations for its improvement. The article is divided into three
parts. Part I critically evaluates different approaches to recognition in
general. It discusses the constitutive and declaratory concepts of recognition
and analyses the legal effects of recognition on international and national
levels. Part I also highlights the basic criteria of recognition codified in
article 1 of the Montevideo Convention, and it critically evaluates territory,
population, effective government, and the capacity to enter into diplomatic
relations as factors of Statehood.

Part I analyzes modern unrecognized and partly recognized entities from
historical and legal perspectives with the focus on the Moldavian Republic of
Transdniestria, the Nagorno-Karabakh Republic, the Republic of
Somaliland, the TRNC, the Republic of Abkhazia, and the Republic of
Kosovo. Part II also discusses the problem of definition of such entities.

Part TII discusses the theory of State responsibility and applies the
theoretical background on the unrecognized and partly recognized States.
This Part also analyzes Kosovo as the exceptional case of international
recognition.

The conclusion summarizes the shortcomings of the Montevideo
Convention and suggests adding specific criteria in order to make the
convention more efficient in settling the contemporary issues with the self-
proclaimed entities.

I. Statehood and Recognition

This Part discusses the theoretical background of recognition and
different interpretations of its legal power, as well as its legal effects on
international and national levels with some examples from case law. It also
analyzes the advantages and shortcomings of the traditional criteria of
Statehood.

A. RECOGNITION OF STATES: THE Basics

Recognition of States is the starting point of the analysis conducted in this
article. According to James Crawford, a legal academic and judge on the
International Court of Justice IC]), the term “recognition” generally means
the recognition of another entity as a State.? Recognition indicates that the
entity’s government is lawful and is entitled to represent the State for all
international purposes.’® But the practical meaning of recognition is quite

9. See IaN BrROWNLIE & James CRAWFORD, BROWNLIR'S PRINCIPLES OF PUBLIC
INTERNATIONAL Law 144 n.5 (8th ed, 2012).
10. Id.
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controversial. Under the constitutive theory, recognition is a criterion that
is necessary for Statehood; under the declaratory theory, recognition just
confirms the legal status of an entity.!! Both theories will be examined in
turn.

1. Constitutive Conception

Known as the “father of international law,” German jurist Lassa
Oppenheim summarizes the constitutive conception as a principle under
which the State can become an international person through recognition
only.”? His definition complies with Stefan Talmon’s statement of the
“status-creating” nature of recognition.’’ Under the constitutive model,
recognition by others renders the entity as a State, and non-recognition
consigns the entity to non-Statehood even if the entity has the attributes of
Statehood, such as the possession of a territory, power over a defined
populadon, and a government.'* This model is explained by Hersch
Lauterpracht, who noted that the full international legal personality of rising
communities cannot be automatic and that ascertainment requires a prior
determination of fact by an international body or by existing States.!s

This approach was criticized by James Crawford who claimed that no
State can remove or limit any competence of other States established by
international law relying on its own independent judgment only.!s
According to Crawford, such an approach of recognition features the
substantial difficulties of practical application.t? First, it is not clear how
many States must express recognition; moreover, will the existence of the
State be related only to those States that recognize it?18 Finally, will non-
recognition by other States allow such States to treat an entity as a non-State
for purposes of intervening in its internal affairs or annexing its territory?!?

There is, however, some evidence of support for the constitutive theory in
State practice. Malcolm Shaw says that if a new State and its government are
established by unconstitutional means or by occupying a territory that is
under the lawful jurisdiction of another State, then non-recognition will
indicate non-conformity with the basic criteria of Statehood.20 This idea was
reflected by the Yugoslav Arbitration Commission Opinion No. 8, which

11. Stefan Talmon, The Constiturive Versus the Declaratory Theory of Recognition: Tertium non
Darur?, 75(1) Brrr. Y.B. InT’L L. 101, 101 (2005).

12. Lassa OppENTIEIM, INTERNATIONAL Law 125 (Hersch Lauterpacht ed., 8th ed., 1955).

13. See Talmon, supra note 11.

14. Triomas D. GraNT, THE RECOGNITION OF STATES: LAw AND PRACTICE IN DEBATE
anp Evorution 2 (1969).

15. HErsCtt LAUTERPACHT, RECOGNITION TN INTERNATIONAL LAw 55 (1947).

16. BROWNLIE, supra note 9, at 146.

17. Id.

18. Id.

19. Id.

20. MarLcowm N. SHAW, INTERNATIONAL LAw 332 — 33 (8th ed, 2017).
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stated that recognition by other States evinces conviction that the entity is
real and confers certain rights and obligations on it.2!

Another argument that Shaw refers to is the mere fact that an
unrecognized entity has no access to the rights available to recognized States
before the municipal courts.22 These facts show that despite its perceived
weaknesses, the constitutive theory is still relevant and can explain the
difficulties that the unrecognized entities have to cope with.

2. The Declaratory Conception

In contrast to the constitutive model, the declaratory theory states that
recognition is the acknowledgment of Statehood that has already been
achieved.? Crawford defines the recognition under the declaratory model as
“a declaration or acknowledgment of an existing State of law and fact” and a
“legal personality having been conferred previously by operation of law.”2¢
According to Professor Fred L. Morrison, the practical difference between
the constitutive and declaratory models is that under the constitutive model,
the State’s act of extending recognition is voluntary, whereas under the
declaratory model the State’s act of extending recognition is mandatory.2s
His statement reflects the Bosnian genocide case?6 where the Socialist
Federal Republic of Yugoslavia argued that the allegations made by Bosnia
and Herzegovina regarding the breach of the Genocide Convention?” were
irrelevant as both countries (being parties to the dispute) did not recognize
each other as States at the time of the events in question. Nevertheless, the
court dismissed this argument on the basis that both parties were recognized
in the Dayton-Paris Agreement and, subsequently, the parties had to adopt
recognition as well.28

Crawford says that the Bosnian genocide case is evidence of a declaratory
model being accepted by the International Court and suggests that
substantial State practice supports the declaratory view.2> Nevertheless, the
practical significance of constitutive conception is clearly illustrated by the
legal effects of recognition, which will be analyzed below.

21. Maurizio Ragazzi, Conference on Yugoslavia Arbitration Commission: Opinions on Questions
Arising from the Dissolution of Yugoslavia, 31 INT’L LEGAL MATERIALS 1488, 1523 (1992).

22. SHaw, supra note 20.

23. GRANT, supra note 14, at 4.

24. BROWNLIE, suprs note 9, at 145 & n.9.

25. See Fred L. Morrison, Recognition in International Law: A Functional Reappraisal, 34 U. CHuL.
L. Rev. 857, 857 (1967).

26. See Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosn. & Herz. v. Serb. & Montenegro), Judgment, 2007 L.CJ. Rep. 47, § 233 (Feb.
26).

27. Convention on the Prevention and Punishment of the Crime of Genocide, Dec. 9, 1948,
78 UN.T.S. 277.

28. General Framework Agreement for Peace in Bosnia and Herzegovina, Letter dated Nov.
29, 1995 from the Permanent Representative of the United States of America to the United
Nations addressed to the Secretary-General, UN. Doc. A/50/790 (Nov. 30, 1995).

29. BROWNLIE, supra note 9, at 145,
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B. LEecaL ErrecTts or RecogNITION

As already mentioned, the contemporary State practice is based on the
declaratory theory. This theory, as confirmed by article 3 of the
Montevideo Convention, states that the political existence of a State is
independent from its recognition by other States3¢ Nevertheless,
recognition leads to a variety of legal consequences that may substantially
affect the life of an entity in question.

Antonio Cassese says that recognition, being fundamentally a political
instrument, has no direct legal effects because recognition alone does not
confer any rights or impose obligations on a State.3! At the same time,
Cassese outlines the threefold, indirect influence of recognition: it (1)
testifies to the will of the recognizing States to allow international
interaction with the new State; (2) proves that the recognizing States
consider the new State as fulfilling the Montevideo criteria of Statehood;
and (3) prevents the new State from altering its position by other States and
claiming that it lacks Statehood.3?

Cassese’s statement regarding the absence of direct legal effects of non-
recognition, however, contradicts Malcolm N. Shaw’s viewpoint. He says
that even if recognition is regarded as a political tool, it entils legal
consequences at both the international and national level.33 To understand
the significance of recognition, it is necessary to analyze both categories of
its consequences.

1. International Level

Shaw says that an unrecognized State must be subject to the same rules of
international law as a recognized State. In other words, the unrecognized
State must obey international rules and cannot consider itself free from
restraints of aggressive behavior.3¢ Recognition, therefore, has no influence.
The role of recognition, however, becomes important when the
unrecognized State asserts its rights or other States try to assert its duties.
At this point, Shaw’s claim complies with Cassese’s statement regarding legal
effects at the international level. Shaw says, on a national level, however, the
situation is completely different.3s

2. National Level

The legal effects of recognition at the national level are much wider than
those at the international level. According to Shaw, the courts at the
national level cannot themselves recognize the State or the government and,

30. Montevideo Convention, supra note 6, art. 3.

31. ANTONIO CASSESE, INTERNATIONAL Law 73 (2nd ed. 2005).
32. Id. at 74.

33. See id. at 73 — 74.

34. SHaw, supra note 20, at 349.

35. 1d.
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therefore, must rely on the executive’s political decisions. Shaw says that the
recognition of States in this context—and particularly in the United
Kingdom and the United States—is rather constitutive because the legal
results within domestic jurisdiction completely depend on the act of
recognition.3¢

Shaw’s viewpoint is largely supported by Martin Dixon, who analyzed and
classified the internal legal effects of recognition in the United Kingdom.
First, Dixon says that most of the laws of an unrecognized State may not be
considered valid, and an unrecognized State cannot sue in its own name,?” as
was the case in City of Berne v. The Bank of England’® or Adams v. Adams.>
There is, however, the “acts of administration” exception, which was
designed by Lord Denning M.R. specifically to mitigate the consequences
for individuals.#¢ Lord Denning explained that the Court “could take note
of certain acts of foreign sovereign, if it [were] effective within a territory,
even though the sovereign was not formally recognized by the UK.”# As
seen in B v. B2 and R (Kibris Turk Hava Yollari v. Secretary of State for
Transport),® this exception is not widely used and is applicable only to
administrative and similar acts such as divorces.#

Secondly, Dixon introduces the concept of the “acts of a delegated
sovereign” as shown in the Carl Zeiss case.#s In this case, the defendants
alleged that the claimants had no legal right to sue because the German
Democratic Republic (the GDR) was not recognized by the UK. The
Court decided, however, that the acts of the GDR administration might be
accepted as valid because the administrative power was delegated to the
GDR by the USSR—a sovereign that was recognized by the U.K.# This
concept, despite being highly criticized for inconsistency with U.K. policy,*
was later adopted in a Gur Corp. v Trust Bank of Africa case.’

Third, Dixon discusses the problem of companies incorporated under the
law of an unrecognized entity. These companies theoretically may have no
legal personality in the U.K. because the U.K. does not recognize their
jurisdiction. This problem was resolved by The Foreign Corporation Act of
1991 (FCA), which states that the consequences of the U.K.s non-
recognition will not affect the company if it is incorporated in a territory

36. Id.

37. MarRTIN DxoN, INTERNATIONAL Law 140 (7th ed. 2013).

38. See City of Berne v. Bank of England {1804] E.R. 636 (U.K.).

39. Adams v. Adams [1971] P 188 (Eng.).

40. See Hesperides Hotels v. Aegean Turkish Holidays [1978] QB 205 (Eng.).

41. Dxon, supra note 37, at 140 — 41.

42. See B v. B [2000] 2 Fam. 707 (Eng.).

43, R (Kibris Tiirk Hava Yollari CTA Holidays) v. Secretary of State for Transport [2009]
EWHC 1918 (Admin) (Eng.).

44. DixoN, supra note 37, at 141.

45, See Carl Zeiss Stiftung v. Rayner & Keeler Ltd. [1966] 18 RPDTMC 497 (Eng.).

46. DxoON, supra note 37, at 142.

47. Id. at 143.

48. See Gur Corp. v. Trust Bank of Africa [1987] 1 QB 599 (Eng.).



400 THE INTERNATIONAL LAWYER [VOL. 52, NO. 3

having “a settled court system.” The FCA proved to be effective in the
S.P. Anastasiou case,® but, nevertheless, it was highly criticized by the
European Court of Justice, which stated that the certificates used as evidence
of incorporation under the TRINC law cannot be accepted because of the
unrecognized status of the TRINC. Despite being politically correct, the
ECJ’s decision was regarded by Dixon as “a retrograde step.”s!

Finally, Dixon covers the international organizations or entities that are
created under the laws of unrecognized States. He refers to Arab Monetary
Fund v. Hashim,s2 which proved that not only unrecognized States but also
all the institutions established under their laws may lack legal personality in
the eyes of recognizing States.s?

In summary, the analysis of legal effects demonstrates that international
recognition highly influences the life of the State, its nationals, and its
businesses. This means that despite the “declaratory” character of the
Montevideo Convention in theory, it plays a rather “constitutive” role in
practice when the situation concerns the rights and duties in a dispute
settlement. But in order to understand why recognition has such a profound
effect, it is vital to assess its basic criteria for recognition.

C. CRITERIA OF RECOGNITION

The previous subpart reflected on the theories of recognition and the legal
effects of non-recognition, highlighting their practical importance. But it is
also necessary to understand how the State is recognized, beginning with
analyzing the criteria which are considered for recognition purposes.

Different States may consider different factors, but, in general, the most
important ones include a clearly defined territory with a population, a
government capable of exercising effective control on the territory, and
independence in international relations.s¢ These criteria are codified in the
Montevideo Convention and are discussed extensively below along with
other factors considered in State practice.

1. Basic Criteria of Statebood

The Montevideo Convention highlights the historically established
principles of international recognition. In accordance with article 1 of the
convention, the entity is considered as a State if it possesses the following
qualifications: (a) a permanent population, (b) a defined territory, (c) a

49. Foreign Corporations Act 1991, c. 44 (Eng.).

50. Case C-432/92, R v. Minister of Agric., Fisheries and Food, ex parte S.P. Anastasiou Ltd.,
1994 E.C.R. 1-03087.

51. Id.; D1xON, supra note 37, at 144.

52. See Arab Monetary Fund v. Hashim [1991] 1 AC 114 (Eng.).

53. DIXON, supra note 37, at 145.

54. SHAw, supra note 20, at 334.
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government, and (d) the capacity to enter into relations with other States.ss
These criteria will be analyzed below.

Because the Montevideo Convention has merely codified existing legal
norms,’ the qualifications mentioned in article 1 of Montevideo Convention
are applicable to all subjects of international law in general.s7 Article 1,
however, is often criticized for being too abstract and for being unable to
respond to the claims of many entities aspiring towards Statehood.s8
Therefore, the named qualifications need more detailed examination and
will be critically evaluated in the following sections of this article.

a. Permanent Population

A permanent population is the first qualification necessary for the
existence of a State. Lassa Oppenheim defines population as “an aggregate
of individuals of both sexes who live together as a community in spite of the
fact that they may belong to different races or creeds, or be different
colour.”s®

Professor David Rai¢ has outlined four main features of the population.s
First, the term “population” should be distinguished from the term
“peoples.”s! Indeed, the population of a country may consist of different
ethnic groups following their own traditions, religions, and languages; for
example, eighteen generalized ethnic groups in the U.K. form the country’s
population.s2 The history of self-proclaimed entities shows that different
ethnic groups may provoke separatist actions,® and, for this reason, I find
Raic’s division of these terms more than appropriate.

Second, there are no requirements on the minimal threshold of the
population.#* For example, both the Vatican (with a population of 1,000

55. Montevideo Convention, supra note 6, art. 1.

56. Davin J. Harris, CASES AND MATERIALS ON INTERNATIONAL Law 99 (6th ed. 2004).

§7. For instance, the definition suggested by Badinter Arbitration Committee reflected
Montevideo criteria and describes a State as a “community which consists of a territory and a
population subject to an organized political authority.” See Allan Pellet, “The Opinions of the
Badinter Arbitration Committee A Second Breath for the Self-Determination of Peoples,” 3 Euro. J.
Int’L L. 178, 182 (1992). ‘

58. See INTERNATIONAL LAw 217 (Malcolm D. Evans ed., 4th ed., 2014) (listing Chechnya,
Kosovo, Northern Cyprus or Palestine as “aspirant States,” who according to Matthew Craven
find little guidance in Article 1 of the Montevideo Convention). Further, Vaughn Lowe notes
that the Montevideo Convention does not reflect that self-determination, democracy, and
legitimacy are required factors of Statehood; see also VAUGHAN LOWE, INTERNATIONAL Law
153 (2007).

59. OPPENITEIM, supra note 12, at 118.

60. David Rai¢ is the Senior Legal Counsel of the Ministry of Foreign Affairs (Netherlands)
and a professor at the University of Amsterdam.

61. DAVID RAIC, STATEHOOD AND THE LAW OF SELF-DETERMINATION 58 (2002).

62. Regional Ethic Diversity, Gov.UK (Aug. 1, 2018), https://www.ethnicity-facts-figures.ser
vice.gov.uk/ethnicity-in-the-uk/ethnic-groups-by-region.

63. Timothy George McLellan, Kosovo, Abkbazia and the Consequences of State Recognition, 5
CamBrIDGE STUpENT L. REV. 1, 6 (2009).

64. RAIC, supra note 61, at 58.
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people) and China (with nearly 1.4 billion people) are equally recognized
States and full-fledged members of the world community.6s

Third, the permanent population must have the intention to inhabit the
territory on a permanent basis.s6 Rai¢ refers to the self-proclaimed
Principality of Sealand, which was founded by Paddy Roy Bates in 1967 on
an abandoned anti-radar platform, HM Fort Roughs in the North Sea
outside British territorial waters.s” Sealand claimed to have 160,000 citizens,
but all the citizens had second citizenships and consisted of business
professionals who lived permanently in their home countries.s®# Under
international law, this entity had no population, because its “citizens” did not
intend to live in that “State.”s

The example of Sealand, however, is not relevant. According to U.N.
rules, artificial installations cannot possess the status of islands; therefore,
Sealand had no territory and could not in any manner be recognized as an
independent State.”0 Moreover, in 1987, the United Kingdom extended the
limit of its territorial waters from three to twelve nautical miles, bringing
Fort Roughs—and the hapless Prince Roy—into British territorial waters
and into the jurisdiction of the U.K.7! As the result, the U.S. Federal
Communications Commission decided in 1990 that the Principality of
Sealand is neither a State nor an entity capable of registering ships.”

Nevertheless, the irrelevance of Sealand for illustrative purposes does not
mean the irrelevance of Raié’s claim that the intention to inhabit is a factor
of population. Raié’s point of view is supported by Dr. Gideon Boas, who
reached the same conclusion by analyzing Oppenheim’s definition of
population.”? Boas says that as a population must be settled, there is a basic
need for some form of stable human community capable to support the
superstructure of the State, even if the inhabitants are traditionally
nomadic.”* Professor Boas then refers to the Western Sahara region, which
for centuries has been inhabited by peoples keeping nomadic lifestyle and

65. The World Factbook: China, CIA.GOV, https://www.cia.gov/library/publications/the-world-
factbook/geos/ch.htnl (last updated June 19, 2019); The World Factbook: Holy See (Vatican City),
CIA.cov, htps://www.cia.gov/library/publications/the-world-factbook/geos/vt.haml  (last
updated May 9, 2019).

66. RAIC, supra note 61, at 58.

67. Id. at 59 n.37.

68. 1d.

69. Id.

70. United Nations Convention on the Law of the Sea, art. 60, Dec. 10, 1982, 1833 UN.T.S.
397.

71. Territorial Sea Act 1987, c. 49 (Eng.).

72. P. CrristiaaN KLIEGER, THE MICROSTATES OF EUROPE: DESIGNER NATIONS IN A
PosT-MoODERN WorLD 174 (2013).

73. Dr. Gideon Boas is a Professor in the La Trobe Law School in Australia; he was a Senior
Legal Officer at the United Nations International Criminal Tribunal for the former Yugoslavia.
Dr. Gideon Bass, CROCKFTT.COM.AU, http://www.crockett.com.auw/www/content/default.aspx?
cid=691&fid=687 (last visited June 20, 2019).

74. GoEON Boas, PusLic INTERNATIONAL Law: CONTEMPORARY PRINCIPLES AND
PERsPECTIVES 163 (2012).
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therefore constantly migrating (though within the territory’s limits, which is
important).7s

Fourth, the territory must be habitable. In support of his claim, Rai¢
refers to the so-called Republic of Minerva, a micronation established by
Michael Oliver, a millionaire from the United States.’s Oliver asked several
governments for recognition, but Rai¢ says Minerva could never become a
State because of the uninhabitable character of its territory.”” Instead, IC]J
Judge Crawford disputes that Minerva could not be legitimate under the
U.N. Convention on the Law of the Seas (UNCLOS), which states that
artificial islands cannot form the basis for territorial States.’® The
convention defines an island as a “naturally formed area of land, surrounded
by water, which is above water at high tide.””> The Minerva Reefs, however,
did not meet that requirements and therefore could not be regarded as a
habitable territory. This fact alone made its recognition impossible.

In summary, the factors proposed by David Rai¢ give a good explanation
of the term “population” used in the Montevideo Convention and can,
therefore, be used as a guidance for establishing whether the State meets the
“population” requirement under the Montevideo Convention.

b. Territory

Territory is the second Montevideo criterion that needs to be discussed.
Oppenheim has noted that “a State without territory is impossible,” and
some piece of land is essential before one can accept the establishment of a
State.80 Hence, this subparagraph will analyze the legal meaning of the term
“territory” in more detail.

According to international lawyer Jorri C. Duursma, a territory in the
international law context consists of a land territory, internal waters,
territorial sea, and air space above this territory.8! As confirmed by the IC]
in 2001, islands meeting these criteria can, therefore, be considered as
territories sufficient for Statehood.s2 Nevertheless, as was seen with the
example of Sealand, it must be remembered that the term “island” must

75. Western Sahara, Advisory Opinion, 1975 I.CJ. Rep. 12, § 152 (Oct. 16).

76. Mr. Oliver intended to create a tax-free micronation on The Minerva Reefs and even
carried tons of sand from Australia claiming that after some construction work the Reefs would
have become habitable. RAIC, supra note 61, at 59 n.39; Davip BerL MisLaN & Pame
STREICH, WEIRD IR DEVIANT CASES IN INTERNATIONAL RELATIONS 24 (2019).

77. Rai, supra note 61, at 59 n.39.

78. James Crawford, Islands as Sovereign Nations, 38 InT’1. & Come. L. Q. 277, 279 (1989); see
generally United Nadons Convention on the Law of the Seas, supra note 70.

79. United Nations Convention on the Law of the Seas, supra note 70, art. 121.

80. MLN. Shaw, Territory in International Law, 13 NETH. Y.B. INT’L L. 61, 61 (1982).

81. Jorrl C. DUURSMA, FRAGMENTATION AND THE INTERNATIONAL RELATIONS OF MICRO-
STATES: SELF-DETERMINATION AND STATEFOOD 116 (1996).

82. See Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Qatar v.
Bahr.), Judgment, 2001 I.CJ. Rep. 40, 97 (Mar. 16) (stating that “islands, regardless of their
size . . . enjoy the same status, and therefore generate the same maritime rights, as other land
territory”).
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comply with article 60 of the UNCLOS; otherwise, it will not be considered
as a territory for legal purposes.s3

Regarding the applicability of the term “territory” to islands, Professor
Alberta Costi responds to a controversial issue: can a territory be formed by
islands that have become uninhabitable? Referring to the IC] decision
indicated above, Costi says that islands, including coral atolls (which are
uninhabitable) are part of a State’s land territory.8¢ This contradicts Rai¢’s
fourth criteria, which says that a territory meets the Montevideo
Convention’s requirements only if it is habitable.ss Nevertheless, Costi
agrees that, in accordance with the UNCLOS, the atoll will no longer
constitute an “island” if it is inundated or flooded at high tide. He also states
that having become uninhabitable, the atoll is unlikely to be considered as a
territory under the UNCLOS.8s This complies with Raié’s theory.

In terms of case law regarding the legal status of islands, the most
illustrative is Island of Palmas,’ which outlined three key elements of
territory (applicable not only to islands): sovereignty, population, and
delimitation.s8 In this case, Arbiter Huber stressed the “continuous and
peaceful display of the functions of State [. . . as] a constituent element of
territorial sovereignty,”® which he considered as a decisive factor in
resolving disputes respecting title to territory.®¢ Huber’s formula of “display
of sovereignty” has later been adopted as the standard of deciding territorial
disputes because it was undeniable that territorial control is an essential
element of the law of the territory.?t But what does the sovereignty mean?
Referencing Island of Palmas, Vaughan Lowe says that sovereignty signifies
the principles of non-intervention in the affairs of other States, prohibitions
on the use of force and coercion, and the principles of sovereign equality and
sovereign immunity.?? In other words, under international law, States “have
sovereignty” over their territories rather than “ownership” over them.s

Population as a criterion of Statehood has already been examined above,
but delimitation needs more careful analysis. Delimitation means the
control over a certain area and a requirement that the State should have
reasonably determinate borders.* Regarding the latter requirement,

83. See supra text accompanying notes 70 — 79.

84. SMALL STATES IN A LEGAL WORLD 110 (Petra Butler & Caroline Morris, eds., 2017).

85. RaAIC, supra note 61, at 59.

86. SMALL STATES IN A LEGAL WORLD, supra note 84, at 110 — 11.

87. See Island of Palmas (U.S. v. Neth.), 2 RI1AA. 829 (Perm. Ct. Arb. 1928).

88. SMALL StATES IN A LEGAL WORLD, supra note 84, at 110 — 11.

89. Lsland of Palmas, 2 R.ILAA. at 840.

90. SUrYA PRAKASH SHARMA, TERRITORIAL. ACQUISITION, DISPUTES AND INTERNATIONAL
Law 72 (1997).

91. Sookyeon Huh, Title to Territory in the Post-Colonial Era: Original Title and Terra Nullius in
the ICF Fudgments on Cases Concerning Ligitan/Sipadan (2002) and Pedra Branca (2008), 26 EUro.
J. In’1. L. 709, 713 — 14 (2015).
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93. Id.
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“reasonably” does not mean “strictly”: there are a plenty of examples when a
State was fully recognized despite having unclear borders. For instance,
David Rai¢ points to Israel as an example of a State, which, despite having
territorial disputes, was fully-recognized, even by confronting Arab States,’
and was granted membership in the United Nations.% The rule of
reasonable flexibility of the State’s frontiers was enshrined in North Sea
Continental Shelf, where the ICJ affirmed that “the appurtenance of a given
area, considered as an entity, in no way governs the precise delimitation of
its boundaries . . . . [t]here is, for instance, no rule that the land frontiers of a
State must be fully delimited and defined, and often in various places and for
long periods they are not.”” Another example is Andorra which despite a
lack of settled fronders was recognized by a number of States.’8

The other important feature of a territory is that there is no specific
condition concerning possession of sufficient land. Matthew Craven
comments on this phenomenon saying that it is not the size of a State that is
important but “rather the ability to rightfully claim the territory as a domain
of exclusive authority.”s®

In summary, it can be said that sovereignty, population and delimitation
are the three key features of the territory and there is no requirement on
strictly delimited borders or a minimum size of the land. However, to
maintain the existence of these three features, the territory must be
controlled by the government—the third criterion of Statehood that will be
analyzed further.

c. Government

This paragraph discusses the third Montevideo criterion: government. If
an entity wishes to be recognized as a State, its territory and population must
be legally controlled by the government.

Matthew Craven defines governmental effectiveness as “the government’s
power to assert monopoly over the exercise of legitimate physical violence
within a territory.”1% The principle of governmental effectiveness (known as
the effective control test) was embodied in the Aaland Islands case and
implies that the State can only come into existence when its public
authorities are “strong enough to assert themselves throughout the
territories of the State without the assistance of foreign militaries.”10! This

95. According to Raié, Arab States—“despite claims to the endre territory of Israel”—did not
deny Israel’s statechood; rather they claimed that Israel, as a State, did not meet the terms of
Article 4 of the U.N. Charter. Raic, supra note 61, at 60 n.45; see Political and Security Questions,
1948 — 49 U.N.Y.B. 403.

96. G.A. Res. 273 (WD), at 18 (May 11, 1949); S.C. Res. 70 (Mar. 3, 1949).

97. North Sea Continental Shelf (Fed. Repub. Ger. v. Den. & Neth.), Judgment, 1969 1.CJ.
Rep. 3, ] 46 (Feb. 20).

98. BROWNLIE, supra note 9, at 129 n.9.

99. INTERNATIONAL Law, supra note 58, at 219.

100. See 7d. at 221.
101. Of the International Committee of Furists entrusted by the Council of the League of Nations with
the Task of Giving an Advisory Opinion Upon the Legal Aspects of the Aaland Islands Question, League
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interpretation complies with the traditional international legal theory and
reflects the idea that a high degree of control is achieved by a high degree of
consent by the people presumably making the government legitimate.102
The importance of effective government and the necessity of the effective
control test can be clearly illustrated by the Belgian Kongo crisis. In 1960,
the Belgian Congo was granted independence, subsequently becoming
Democratic Republic of Congo, but was overthrown in 1965.1% Some
authors, like Professor Guy Vanthemsche, 104 suggest that one cause of the
overthrow was the persistence of Katangan leaders and their foreign
supporters.15  But Crawford believes that the real reason was that the
government of the new republic was too dependent on the former sovereign
and subsequently did not have sufficient power to control the situation.!0
Therefore, Crawford concludes that, in case of secession, “the effective and
stable exercise of governmental powers” is necessary for obtaining
Statehood.1” But the traditonal theory does not question whether the
effective government correlates with democratic principles. This means that
authoritarian and dictator regimes, being effective though cruel, would
under traditdonal theory also be recognized as governments as long as they
can control the territory.1 On the other hand, it must be said that the
legislation of many recognized and legitimate States in Western Asia is based
on sharia law, which is traditionally different from the approach of Western
countries.!? For this reason, requiring compliance with democratic
principles as a criterion of Statehood would not be appropriate.

In practice, the international community considers not only the question
of whether the government possesses sufficient power over the territory and
its inhabitants but its compliance with other criteria, such as popular
support, legitimacy, and the ability and will to fulfill international
obligations.!0 This point of view was supported by Matthew Craven, who

of Nations Journal Special Supplement No. 3 (1920); see INTERNATIONAL Law, supra note 58,
at 221.

102. Sean Murphy, Democratic Legitimacy and the Recognition of States and Governments, 48 INT'L
& Comp. L. Q. 545, 547 (1999).
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Arr. L. 194, 196 (2012).
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eds., 1st ed. 2012).
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2006).
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suggests that efficiency alone does not suffice for recognition and “is
conditioned by other relevant principles such as the self-determination or
the prohibition on the use of force.”!!" But are these principles universally
approved? Obviously not, as different States apply different criteria. For
instance, considering the case of Republic of Somalia,!'? John Hobhouse has
developed the following set of criteria which the United Kingdom applies
for considering whether an entity can claim governmental status. According
to Hobhouse, the following must be considered:

a. “whether it is the constitutional government of the State;

b. the degree, nature and stability of administrative control, if any,
that it of itself exercises over the territory of the State;

c. whether Her Majesty’s Government has any dealings with it and if
so what is the nature of those dealings;

d. in marginal cases, the extent of international recognition that it has
as the government of the State.”113

Among these four, criteria (2) and (b) form the basic test of whether the
entity is a government (which recalls the ‘effective control test’ ‘and the
requirement of legitimacy), while the other two—(c) and (d)—are rather
matters of evidence.!'* This approach was criticized by Talmon, who
disagreed with the idea that the court should treat any evidence of “dealings”
as an indicator of recognition.!’s Nevertheless, this approach—in simple
words, based on the effective control test and legitimacy—was widely
adopted by courts in the United Kingdom.!16

But what does legitimacy mean in the context of recognition? Vaughan
Lowe outlines two aspects of legitimacy. Firstly, legitimacy means that the
entity must have emerged in a manner that is “consistent with the principle
of self-determination.”” Secondly, Lowe agrees that however effective the
control over a territory is, the government will not be recognized if it is
“hopelessly undemocratic.”1'# In this sense, the principle of democracy
mentioned earlier, plays an important role in recognition. According to
Allen Buchanan, the general conception of political legitimacy is based on
the idea that the protection of basic human rights is the core of justice, and
the very reason of existence of political power and minimal legitimacy

111. See INTERNATIONAL LAw, supre note 58, at 221.

112. Republic of Somalia v Woodhouse Drake & Carey (Suisse) S.A. and Others [1993]
EWHC (QB) 54 (Eng.).

113. Id. at 68.

114. JoNATHAN HiLL, INTERNATIONAL COMMERCIAL D1spUTES IN ENGLISH COURTS 23 — 24
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1992 Brit. Y.B. InT’1. L. 231, 283 — 284.
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(2014).
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(which is necessary for recognition of government) means that the political
power must “satisfy minimal standards for protecting individuals’ rights by
processes and policies that are themselves at least minimally just.”120

To summarize, it can be said that government under the Montevideo
Convention is an entity that has a control over a territory and its population
and, in performing that control, guarantees the protection of basic human
rights by legal methods and policies. In a broader meaning, popular support,
willingness to fulfill international obligations, and respect of the principles of
democracy are also considered for recognition purposes. But, in practice,
the recognition of a government means the willingness by other States to
enter into legal relations with the same. This forms the fourth Montevideo
criteria, which will be discussed further.

d. Capacity to Enter into Legal Relations

Vaughan Lowe believes that the capacity to enter into relations with other
States, being the fourth Montevideo criteria, is rather the consequence of
Statehood than its condition and is, for this reason, quite paradoxical.i2!
Therefore, it will be the subject of analysis in this subparagraph.

The ambiguity of this criterion is that it is set out as a requirement of
Statehood, but it is clearly impossible to have any diplomatic relations
without being already considered as a State. Commenting on the situation
with Palestine, Mahmoud Masud from Coventry University also points out
the paradoxy of this criterion that the ‘would be’ State must demonstrate its
capacity to enter into agreements with other States without relying on them
and be able to enter into internationally recognized agreements, which may
not be possible prior to recognition.22

But Barrie Strain explains this principle in another way. He suggests that
such capacity reflects the degree of independence possessed by an entity,'2?
and his idea complies with the principles of sovereignty and effective control
outlined above: Strain believes that if all States are equal in terms of
international legal personality, then a sovereign State is accountable to no
other entity outside the institution of international law.124 Indeed, Texas,
Ontario, and California have population, territory, and local government,
subsequently fulfilling the first three Montevideo criteria. But they have no
independence from the United States or Canada (respectively) and are
unable to enter into diplomatic relatons on their own. These entities,
therefore, cannot be considered as independent States in the international
context. This is also confirmed by article 2 of the Montevideo Convention

120. ALLEN BucHANAN, JusTiCE, LEGITIMACY AND SELF-DETERMINATION: MORAL
FounDATIONS FOR INTERNATIONAL Law 259 (2004).

121. INTERNATIONAL LAW, supra note 58, at 157.

122. Mahmoud Masud, Palestine and the Right to Statehood Under International Law: An Absolute
Right That Has Become a Hope, 22 Cov. L. J. 9,9 ~ 14 2017).
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that says that the “federal State shall constitute a sole person in the eyes of
international law.”12s

Nevertheless, the capacity to enter into legal relations as a criterion of
Statechood was highly criticized by Martin Dixon, who claims that
“independence,” as it is understood under the Montevideo Convention, is
quite unrealistic.26 Dixon says that all States to some extent depend on each
other (financially, or in terms of political support, etc.), and for this reason
factual autonomy cannot be regarded as “independence” for legal
purposes.'?” But Dixon introduces the concept of “legal independence,”
which exists “if the territory is not under the lawful sovereignty of another
State.”128° As an example, Dixon mentions Slovakia and the Czech Republic,
which are no longer legally united2? and are regarded as sovereign States
despite being highly dependent on each other.

There is, however, one more problem concerning this issue: the
legitimacy of independence. A State may fulfill all four Montevideo criteria,
but do the methods of achieving independence affect recognition? Dixon
gives an answer by referring to self-determination: if the territory declaring
factual independence is able to claim the right of self-determination, then it
seems to be sufficient for attaining legal independence and, if other criteria
are met, Statehood.30 This principle was widely adopted for recognizing the
independence of former colonies—for example, the State of Micronesia.!3!
It means that on a theoretical level, self-determination is regarded as a right
of ethnical groups, and any ethnical group qualified as “people” can claim
self-determination, independence, and Statehood.!32

The acceptance of self-determination leads to the acceptance of a right of
secession. The former Soviet republics were also heavily reliant on this
principle during the formation of new States after the dissolution of the
USSR.133 Despite limited support, the international community agreed that
the Baltic Republics (Lithuania, Latvia, and Estonia) had a right to self-
determination.’3* Even the Soviet Union—at that time ruled by
Gorbachev’s government—agreed that the three Baltic States had a
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constitutional right of self-determination.’’s But Dixon believes that the
European Commission has adopted a relatively narrow view of self-
determination, secession, and Statehood; he says that “the Commission
rejected the idea that ethnic groups and minorities enjoyed a right of self-
determination and stated that such peoples can have their identity as a
separate ethnic group recognized by the ‘mother’ State, but not in a way that
guaranteed them independent Statehood.”'3¢ Nevertheless, lawful self-
determination remains to be the most appropriate way by which a territory
may achieve independence and Statehood.

In summary, it can be said that all four Montevideo criteria are closely
linked, and on a theoretical level they form the minimal requirements that
the entity must meet to be considered a State. But in practice, these
principles are sometimes neglected. This can be illustrated by the example
of Bangladesh, especially by the way this State was created. During the
Bangladesh Liberation War in December 1971, the Mukti Babini (also
known as Bangladesh Forces) were granted massive military support by
India.’37 It was a determining factor of a later formation of Bangladesh.:3s
Martin Dixon says that the creation of Bangladesh is a classic example of the
use of force, and yet, within three months, Bangladesh was recognized by the
majority of other States and in the following year was granted membership
in the United Natons.’® Dixon says that Bangladesh had population,
territory, and an effective government (though highly supported by India),
but he believes that the militaristic way of creation of this State was illegal,
and the international community ignored the use of force.14 At the same
time, in the case of the TRNC, it is always said the Republic is not
recognized because its creation violated the principle of non-intervention.4!
This indicates either some selectivity of compliance with principles of
international law or the need to consider other factors of recognition.

2. Other Factors of Recognition

The Montevideo criteria are vital but not comprehensive. As was already
said, different States have different approaches towards recognition, and in
many cases the political situation and certain political goals greatly influence
their decisions. This subparagraph will briefly analyze other factors that are
considered for recognition purposes.

Shaw says that important (though not legally binding) evidence of
Statehood is membership in the United Nations.'# Indeed, article 4(1) of
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the U.N. Charter states that an entity can be granted membership in the
U.N. only if it: (1) is a State, (2) is peace-loving, (3) accepts the obligations of
the Charter, (4) is able to carry out the obligations stated in the Charter, and
(5) is willing to do so.!# Therefore, according to the former President of the
ICJ, Rosalyn Higgins, if a State meets these criteria, then it automatically
complies with the traditional legal criteria of Statehood codified in the
Montevideo Convention.!% But this statement was criticized by professor
John Dugard, who explained that on several occasions these requirements
(and especially the requirement of independence and effective government)
have been overlooked in the interests of self-determination.!4s Nevertheless,
in practice the admission of an entity as a Member State of the United
Nation can be regarded as the approved seal of Statehood on the new
State. 146

The importance of compliance with the rules of the U.N. was also
highlighted by the Statement No. 91/469 relating to the recognition of
Russia and the entities that emerged in the post-Soviet area.'#” According to
the statement, those entities had to comply with the provisions of the U.IN.
Charter and commitments of The Helsinki Final Act and the Charter of
Paris (especially those regarding human rights and democracy), guarantee
the rights of ethnic and national groups and minorities, respect the
inviolability of all borders, and adopt all relevant commitments regarding
disarmament and non-proliferation of nuclear weapons.!#8 Despite the fact
that this statement was designed specifically for post-Soviet Russia and the
former Soviet republics, it reflects relevant principles that are applicable for
recognition purposes in general.14

D. ConcLusioN TO ParT I

According to Montevideo Convention, the recognition of States is a
declaratory act and is not regarded as a vital factor for the existence of the
State. Nevertheless, it is a powerful political tool, which may have a massive
impact at both national and international levels and on both individuals and
businesses. State practice shows that in some cases recognition plays rather a
constitutive role in the life of new States and is an important factor in
dispute settlement.

It is basically presumed that to be recognized, the entity must meet the
criteria given by article 1 of Montevideo Convention. Despite being
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relatively unclear initially, these criteria were given concrete form by State
practice, case law, and the works of legal scholars discussed in this part. But
the recognition of Bangladesh or Bosnia and Herzegovina shows that in
several situations a new State is recognized, even if it does not comply with
Montevideo criteria, because the decision is politically advantageous for
recognizing parties.

II. Non-Recognition, Unrecognized Quasi-States, and Partly
Recognized States

In part I, great attention was paid to the principles of recognition, its
theories and criteria. Part II applies this theoretical background to the
contemporary issues to clarify the common reasons of non-recognition and
evaluate the compliance of modern unrecognized States with Montevideo
criteria. At the beginning, part II analyses the phenomena of unrecognized
entities, including the problem of their definition and the contradiction
between lawful self-determination and the ambiguous legality of secession.
Then modern unrecognized and partly-recognized States will be discussed.
At the end, this part will summarize the relevance of Montevideo criteria and
their sufficiency.

A. Tae ProBLEM OF DEFINITION

Giving a precise definition to unrecognized and partly recognized entities
is the starting point of the analysis. This subpart discusses the different
terms and definitions of self-proclaimed entities suggested by different legal
scholars in order to find out the most appropriate ones.

At the moment, unrecognized States do not have a clear legal definition,
or even a definite term. James Ker-Lindsay from the London School of
Economics distinguishes three different terms describing an unrecognized or
a partly-recognized entity: a “para-State,” a “quasi-State,” and a “pseudo-
State.”150  Ker-Lindsay says these terms are interchangeable; however,
Sergius L. Kuzmin from the Institute of Oriental Studies (Russia) says that
the meanings of these words are not identical, and the best term to describe
unrecognized or partly recognized entities is as “de facto State[s].”!s!
Indeed, it correlates with the concept of “de facto recognition” which arises
when there is some doubt as to the long-term viability of the State’s
government.'s2 But this term was criticized by Professor Ernst Dijxhoorn
from Leiden University for its narrowness: Professor Dijxhoorn says that the
term “de facto State” does not cover all the entities that aspire to Statehood,

150. JamEes Ker-Lmnpsay, THE FOREIGN PoLicy oF COUNTER SECESSION: PREVENTING "THE
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and for this reason he believes that the term “quasi-State” is more precise.!53
To support his point of view, Dijxhoorn refers to Professor Pil Kolste, who
describes a quasi-State as “a State that failed to develop the necessary State
structures or regions that secede from another State, obtain control over the
territory, but fail to achieve international recognition.”1s+ For these reasons,
we believe that the term “quasi-State” is the most precise term to describe
such entities.

Kolste’s definition not only gives a universal term for unrecognized
entities but reflects the way of their establishment as well. Professor Deon
Geldenhuys believes that unilateral secession is the most common origin of
quasi-States.!ss His claim is supported by Shaw, who states that the principle
terrae nullius is no longer apparent, as decolonization is at its end.!s¢ This
means that the further creation of new States is possible only on the
territories of the existing ones—in other words, by secession.!’s” In contrast
to self-determination, secession is not codified in international law and is
hardly described in domestic laws.158 Moreover, courts in the United States
and Canada state that unilateral secession is constitutionally illegal unless the
secession is agreed through some official, constitutionally-agreed process.!s?
But it can be clearly seen in the example of the events in Chechnya in 1991 —
1994160 that States are usually not inclined to recognize the independence of
their seceding regions, and escalating argument may result in armed conflict
between the official government and the secessionist forces—in other words,
the constitutionally-agreed process under such circumstances may not exist.

Nevertheless, the response of other States may vary: as the case of Kosovo
shows, an entity may not be recognized by the State that it secedes from, but
it can be recognized by one or more other States and even by international
organizations.!s! At the same time, no State or organization has recognized
the Moldavian Republic of Transdniestria, the Nagorno-Karabakh Republic,
or the Republic of Somaliland.ts2 Reflecting this, Ker-Lindsay divides quasi-
States into two groups: the “contested States”'s3 (or partly recognized) and
the three States mentioned above, which “are regarded as meeting the
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criteria for Statehood but as yet have not been recognized by any UN
member”164 (in other words, unrecognized States).

Having analyzed the terms above, we would choose the term “quasi-State”
to describe both recognized and unrecognized States and would use Pil
Kolste’s definition as the most appropriate explanation. But Ker-Lindsay’s
division of all self-proclaimed entities into two groups is relevant for
analytical purposes and will be used in the next subpart.

B. UNRECOGNIZED STATES

Ker-Lindsay outlines three quasi-States that are not recognized by any
other legitimate State: the Moldavian Republic of Transdniestria (TMR), the
Nagorno-Karabakh Republic (NKR) and the Republic of Somaliland.t6s
Each of them will be thoroughly analyzed in the following sections.

1. The Moldavian Republic of Transdniestria

The Transnistrian conflict is considered one of the least violent separatist
conflicts in the post-Soviet region.!66 Thus, the Moldavian Republic of
Transdniestria (the TMR) will be the first quasi-State to be discussed.

The population in the Moldavan Soviet Socialist Republic belonged to
one ethnic group and it used to share the same religion before the Soviet
occupation—so there were no clear historical prerequisites of separation.!67
Natalya Kharitonova from Moscow State University believes that the
separation movement emerged in response to nationalistic calls for the
unification with Romanija and especially because of the two legislative acts
regarding the official language that were considered as “discriminatory”
against Russian-speaking people in the Transnistria region.'s¢ Following a
number of protests against the official government of the Moldavian Soviet
Socialistic Republic (MSSR) and local referendums on the creaton of an
independent State (Transdniestrian Moldavian Soviet Socialistic Republic
"T'MSSR), the Tiraspol City Council proclaimed independence in September
1990, but the claim was rejected by the government of the USSR.1¢ Even
today the TMR remains an illegally seceded region.

The TMR has a defined territory, a permanent population that meets
professor Raic’s criteria, and a government that seems to have effective
control over the territory. The TMR also has diplomatic relations with
Abkhazia and Nagorno-Karabakh Republic.!70 Thus, it can be assumed that
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166. Trie EuroreaN UnNion, Crvii SocieTy ann ConNrLicT 76 (Nathalie Tocci ed. 2011).
167. “Frozen ConrLICTs” IN EUROPE 45 (Anton Bebler ed. 2015).

168. Natalya Kharitonova, lTpudnecmpoeve: Boina u Ilepemupue (1990 — 1992 22.), 17 Kypnan
PITY: Hossiit UcTopuyecknit Becthuk 187 — 197 (2008).

169. See V. AnDRrRUSHYAK AND A. Bovko, Hcropus Pecny6mmku Monnoga. C apeBHeHmmx
BpeMEH mo HamuX AHeH 335 (Accoumauus YuéHeix Mongosst um. H. Munecky-Cmatapy 2002).
170. These, however, are also quasi-States.
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the TMR meets all of the Montevideo criteria and can theoretically be
regarded as an independent State. Moreover, according to Judge Kovler’s
decision describing the Transdniestrian separation as an act of self-
determination,!?! it may seem that its separation from Moldova was legal.
But Thomas D. Grant offers another point of view, which is based on the
reliance of the separatists on Russian support.!”2 Grant’s statement is highly
supported by Mark A. Meyer.'”3 Meyer outlines certain reasons of non-
recognition of the TMR. First, he claims that the TMR has been highly
supported by Russia’s military forces from the time of Transdniestrian War
and is still occupied by Russian troops,'7# which contradicts Crawfords’
statement regarding the effective and stable exercise of governmental
powers.!”s Second, Russia is still assisting the TMR with economic support
and is keeping pressure on Moldova by using energy and other levers; third,
the TMR has had a poor human rights record.!7s

All these factors taken together indicate the TMR’s lack of governmental
power; this itself means that the TMR fails to meet the basic criteria of
Statehood!”” and subsequently cannot be regarded as a State but rather a de-
facto regime on an occupied part of Moldova controlled by Russia.!78

2. The Nagorno-Karabakh Republic

In contrast to the relatively peaceful separation of the TMR, the case of
the Nagorno-Karabakh Republic involves discrimination and sanctioned
mass killings.

The disputes in the Nagorno-Karabakh region date back several hundred
years, but in the 20th century they became particularly strenuous.!”> By the
1980s, the population on the territory of Nagorno-Karabakh, formally
belonging to Azerbaijan Soviet Socialistic Republic (Azerbaijan SSR),
consisted mainly of Armenians (75.9% of Armenians compared to 22.9% of
Azerbaijanians in 1979)%0 that were discriminated by the Azeri government
in the form of dissemination of Azeri culture and employing competent
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Azeri manpower in government departments on ethnic grounds.'s' In
response to these facts and following the proclamation of glasnost, the region
reasonably intended to become part of Armenia and, after a full-scale war,
proclaimed independence on January 6, 1992, as the Nagorno-Karabakh
Republic (the NKR).!s2

The NKR, however, was recognized neither by international community,
nor by Armenia and now remains to be considered as an occupied territory
of Azerbaijan.183 The Karabakh War veteran and Professor of Baku Slavic
University, Sadir Surkhay Mammedov, claims that the creation of the NKR
was the occupation by Armenia and “one of the crimes against the
international order.”1s¢ Indeed, after the territory was conquered by
Armenian forces, the entire Azeri population was forced to flee from the
territory, and the land corridor connecting the region with Armenia was
occupied as well.18s But Professor Amit K. Chhabra says that the peaceful
request to secede from Azerbaijan SSR in 1987 was answered by Azeri
authorities in form of sanctioned pogroms, mass killings, and actions of
genocide when 400,000 ethnic Armenians were forced to flee from Baku, the
northern part of the NKR, and rural areas in Azerbaijan.!%s Chhabra also
claims that the invasion by Armenia was aimed at the protection of the
NKR’s ethnic Armenians from Azerbaijan’s military operations to defend its
territory. !’

The conflict in the NKR has been frozen since the cease-fire agreement in
1994 that followed the U.N. Security Council’s call for the withdrawal of all
occupying forces.1s8 Since then, the NKR has developed an effective
government and legal system, provides democratic elections, and maintains
relatdons with foreign States by means of their representative offices and
through OSCE peace talks.'® In other words, Amit K. Chaabra believes
that NKR’s self-determination was consistent with the principles of
international law, and the use of force was appropriate as a means to obtain
independence.!90
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In summary, the NKR complies with the Montevideo criteria and
nevertheless is defined as a de-facto regime rather than an independent
State.19!

3. The Republic of Somaliland

Different from the TMR and the NKR, the Republic of Somaliland is an
interesting example of a former colony which, despite meeting all the criteria
of Statehood, is still considered as a de facto regime.

The Republic of Somaliland claims to be a successor of the British
Somaliland Protectorate, which existed until 1960 and was supposed to unify
with the Somali Republic (a former Italian colony) into a Greater Somali
state.!2 But its implementation has faced a number of difficulties based on
substantial linguistic differences between the two colonies and a traditional
inclination for independence.’ As a result, in 1969 the Somalian army
seized power'* and controlled the territory until the fall of the Barre regime
in 1991195 In 1991, the Northern Region unilaterally seceded from the
Somali Republic and called itself the Republic of Somaliland.1%

Today the Republic of Somaliland is considered a de facto regime despite
meeting all four criteria of Statehood.!”” Somaliland’s territory has been
unchanged from the times of the British Somaliland protectorate with 3.5
million permanent inhabitants residing in it and a functioning government
that uses every opportunity to enter into diplomatic relations with other
States.’”8 But the International Crisis Group states that meeting the
Montevideo criteria is not valid if the entity is a legal part of an already
recognized State.’”” Indeed, Somaliland remains a legal territory of the
Somali Republic, and recognizing Somaliland would mean taking apart
Somali.20 But this is contrary to opinion of the African Union (AU), which
calls to consider the self-determination of the region. The AU’s position is
that the recognition of Somaliland should be considered from a historical
viewpoint, taking into account the aspiration of the people.20t

191. Barruz BaLAYEV, THE RiGUT TO SELF-DETERMINATION IN THE SOUTH CAUCASUS:
NacorNnoO-Karasaky v CONTEXT 98 (2013).

192. PriLL® BRIGGS, SOMALILAND: WITH ADDIS ABABA & EAsTERN ETHIOPIA 16 (2012).
193. Id.

194. MosteE Y. SacHs, WORLDMARK ENCYCLOPEDIA OF THE NATIONS, vol. 2, at 290 (7th ed.
1988).

195. Martin Doornbos, Somalia: Alternative Scenarios for Political Reconstruction, 101 AFRr. A¥F.
93, 100 (2002).

196. Id. at 95.

197. Janis Grzybowski, To Be or Not to Be: The Ontological Predicament of State Creation in
International Law, 28 EUR. J. INT'L L. 409, 416 (2017).

198. MARLEEN RENDERS, CONSIDER SOMALILAND: STATE-BUILDING WITH TRADITIONAL
LEADERS AND INsTITUTIONS 15 (2012).

199. Id. at 16.

200. Id.

201. Garth Abraham, Lines Upon Maps: Africa and the Sanctity of African Boundaries, 15 Arr. J.
Int’. Come. L. 61, 77 (2007).



418 THE INTERNATIONAL LAWYER [VOL. 52, NO. 3

However, Marleen Renders from Ghent University argues that
recognizing Somaliland as a State “can trigger a cascade of border claims”
and may result in a massive war in the whole region.22 By stressing that the
actual recognition of a State is a political decision and not a legal one,
Renders confirms the statements made by Cassese and Shaw regarding the
political nature of recognition.203

The examples of the TMR, the NKR, and the Republic of Somaliland
clearly show that the recognition of a State is not entirely based on the
principles of the Montevideo Convention but also highly depends on the
political situation. But as will be seen below, non-compliance with criteria
given by article 1 does not necessarily mean that the entity cannot get
recognition as a State.

C. ParTLY RECOGNIZED STATES

The term “partly recognized States”204 is mainly used by Russian scientists
to describe entities that may be recognized by some States but not by
others.20s To analyze the legal status of such States from different sides, we
shall refer to Ker-Lindsay’s division and discuss the Turkish Republic of
Northern Cyprus (the TRNC), the Republic of Abkhazia, and the Republic
of Kosovo in this subpart.

1. The Turkish Republic of Northern Cyprus

Similar to the situation of Somaliland, the Turkish Republic of Northern
Cyprus (the TRNC) was established as a result of the ethnic conflict
between two nations inhabiting the island of Cyprus.

The United Republic of Cyprus became an independent State in 1960,
but the ethnic conflict between Greek Cypriots and Turkish Cypriots led to
unrest followed by Turkish invasion in 1974.206 In 1983, the occupied
Northern Cyprus declared its independence as the TRINC introduced its
own government.2” But in 1983 the Security Council declared that the
declaration of the new State by Turkish Cypriots was legally invalid and
called on all States not to recognize the TRNC and to regard the Republic
of Cyprus as the only Cypriot State.208 So far, the TRNC is only recognized
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by Turkey and is separated by a 180-km “Green line” and the U.N. buffer
zone from the Republic of Cyprus.20?

If one applies the Montevideo criteria to the TRINC, it becomes obvious
that the TRINC cannot be regarded as an independent State because it
highly depends on Turkey. But its dependence on Turkey is not a mere fact,
but rather a consequence of non-recognition. Dr. Yael Ronen?!® explains
that the use of force by Turkey in 1974 is the reason for the existing illegality
of the TRNC government.2!' Hence, the crucial question in case of the
TRNC is whether Turkish invasion in 1974 had legal grounds. Explaining
the use of force, Turkey relied on article IV of The Treaty of Guarantee,
which states that in the event of a breach of the treaty (for example, for
failure to respect the constitution),?? the UK., Greece, or Turkey (the
guarantors) may take actions to prevent the breach and re-establish the State
in accordance with the treaty.23 According to professor Nasuh Uslu, the
discriminatory proposals by President Makarios in 1960 provoked the anti-
Turkish action within the State; and if professor Uslu’s statement is right,
then the Turkish use of force may be considered legal.2+ But Dr. Ronen
argues that it is not clear whether the Treaty of Guarantee allows the
guarantor to protect only part of the population rather than the whole of
Cyprus.25  And because of this ambiguity, Turkey cannot prove the
legitimacy of intervention and subsequently the legitimacy of the TRNC’s
government. Dr. Ronen agrees that the violation of the Treaty of Guarantee
was questionable, but it was clearly not legitimate for the Security Council
to oblige non-recognition of the TRINC by other States.2!6

But as Patric Tani from University of Manitoba claims, the non-
recognition of the TRNC is not a legal conclusion but a political decision
for the peaceful unification of Cyprus.2”” This is another example of a
situation where non-recognition is used as a political tool rather than a legal
conclusion.
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2. The Republic of Abkbazia
The idea of the independence of Abkhazia emerged in the early 1930s

when the Abkhazian people suffered from Lavrentiy Beria’s2i8 “anti-
Abkhazian drive” (forced migration of native inhabitants) and other anti-
Abkhazian actions, including the closure of Abkhazian schools, and banning
the use of the Abkhazian language in administration and publication.2!* This
long-lasting tension has resulted in an armed conflict that broke up in 1992
when more than 16,000 people were killed and the Georgian forces were
expelled from the Abkhazian region.220 Since 1994, The Republic of
Abkhazia remains a self-proclaimed State,??! and in 2008 it was recognized
by Russia, Syria, Nicaragua, Nauru, and Venezuela.222

Despite being recognized by the named States, the international
community and the Security Council regard Abkhazia as an occupied
territory of Georgia.223 The Republic of Abkhazia has a population of
roughly 200,000 people?24 in a defined territory and a government that has
been controlling the country since 1994.225 But its capacity to enter into
diplomatic relations is significantly limited because only five countries have
recognized the republic’s Statehood; as a result, the Republic of Abkhazia is
highly dependent on Russia.226

3. The Republic of Kosovo

The partly-recognized Republic of Kosovo has emerged as the result of
the dissolution of Yugoslavia when it claimed its recognition in 2008.227 The
history of its creation needs more detailed investigation and will be analyzed
separately in part III. But a brief analysis of the legal consequences
regarding Kosovo is necessary for a better understanding of its
exceptionality.

The case of Kosovo is unique in that it is the only self-proclaimed State
that was recognized by the United Nations and ninety-nine (99) States,
including twenty-two (22) EU members.228 In 2010, the ICJ issued an
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advisory opinion stating that the obligation to respect a State’s territorial
integrity “was not applicable to nonstate actors,” that international law
allows declarations of independence, and that “the adoption of the
declaration of independence of 17 February 2008 did not violate general
international law.”22¢

The recognition of Kosovo is considered premature by many States. First
of all, it is argued that at the moment of recognition Kosovo had no effective
control over part of its territory—that is, the Serb enclave in North
Kosovo.?0 Indeed, the governance of a minority enclave in North Kosovo
(inhabited by 60,000 Kosovar Serbs) is still contested by the Serbian and
Kosovar governments.23! Secondly, during proceedings before the ICJ in
2008, Cyprus highlighted the fact that Kosovo’s government was not
effective because of strong dependence on the armed forces, personnel, and
other agencies of the third States.32 And finally, the decision was criticized
for its “judicial economy”.233

Nevertheless, professor Marc Weller from the University of Cambridge
says that the opinion of the court includes many important findings. Firstly,
it declares that there is no prohibition of unilateral secession in international
law and a State can be created through the constitutive will of the population
“even in the absence of the consent of the previous central authorities.”234
Secondly, the obligation to respect territorial integrity is not applicable to
those seeking secession but operates only at the international level.23s
Nevertheless, professor Weller agrees that such secession must be a last
resort, and the parties must exhaust all possible ways of negotiation before
seceding unilaterally.236 Weller also stresses that even if unilateral secession
is inevitable, the seceding entity must respect and incorporate into their
declaration “essential commitments relating to the international legal
order.”7 It reflects the requirements?3® which the new entities that emerged
on the post-Soviet territory had to meet in order to get recognition. And
finally, Weller says that the seceding entity must respect the legitimate
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interests and the rights of the States from which it is seceding (especially
those concerning access to cultural property, sharing of resources, etc.).23

Weller believes that, if these conditions are met, then a unilaterally
seceding entity can be recognized by the international community. And the
case of Kosovo clearly shows that such recognition is practically possible.

D. ConcLusioN 1O Part II

The examples of the States discussed above demonstrate the selective
character of recognition. Whether the seceding region has obtained all the
qualifications that are considered necessary for Statehood or not, other
States will base their decision on their own political goals and will always
tend to avoid political risks. That is why no State recognized the Republic
of Somaliland and Armenia refused to recognize the NKR despite these
quasi-States meeting the Montevideo criteria.

At the same time, Kosovo was recognized despite failing the effective
control test and not meeting the Montevideo criteria. However, the case of
Kosovo shows that seceding regions still have a chance to be recognized as
independent States even if they do not meet one of the Montevideo criteria.
This finding leads to the conclusion that article 1 of Montevideo
Convention in its existing form is not capable to resolve the issues with
quasi-States and probably needs to be amended.

III. The Responsibility of States

The international community may treat quasi-States differently, but the
crucial importance of recognition arises when it comes to the matter of
responsibility and dispute settlement.2# This Part analyzes the basic
principles of States responsibility, assesses the ways of dispute settlement,
and examines how recognition affects the responsibility of quasi-States.

A. Basics oF INTERNATIONAL RESPONSIBILITY

Non-recognition leads to an inability to enter into legal relations between
a quasi-State and a non-recognizing body or State. Consequently, it can
affect dispute settlement.2# In order to understand how non-recognition
affects the efficiency of dispute settlement, it is necessary to discuss the
basics of international responsibility and its consequences.
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1. State Responsibility

Before discussing the ways of dispute settlement and how non-recognition
affects them, the theoretical basis of State responsibility must be outlined.
According to Dixon, State responsibility occurs when a State violates an
international obligation owed to another State.242 Such obligation may arise
from a bilateral or multilateral treaty, customary law, or from the non-
fulfilment of a binding Court decision.243 The basic, internationally-
recognized rules regulating issues of State responsibility are codified in the
Draft Articles on the Responsibility of States for Internationally Wrongful
Acts?#+ adopted by International Law Commission (“ILC Draft Articles”).
Draft Article 1 states that “every internationally wrongful act of a State
entails the international responsibility of the State.”24s The ILC Draft
Articles themselves do not explain what an “internationally wrongful act” is
exactly, but Draft Article 3 states that an internationally wrongful act is
characterized by international law.24 If we apply this notion to Dixon’s
explanation above, then it can be clearly seen that the breach of a treaty,
violation of customary law, or non-fulfilment of a judicial decision can be
regarded as internationally wrongful acts. But it must be proved that the act
is attributable to the State—in other words, the unlawful act must be
committed by the State and not by private individuals acting for
themselves.247

Dixon divides unlawful acts that are attributable to States into five groups.
Firstly, Dixon highlights the activities of organs of the State.248 According to
Draft Article 4, acts conducted by organs exercising legislative, executive,
judicial, or any other function will be considered as acts of the State.2#
Commenting on this statement, Vaughan Lowe explains that States will
always be responsible for the acts of their agents?50 but not for the acts of
private individuals.2s1 But Lowe agrees that the State may be responsible for
the acts of its citizens if it fails to prevent their wrongful acts.2s2

Secondly, Dixon analyzes the activities of private individuals. Dixon
agrees with Lowe’s statement regarding State agents and refers to Bosnia and
Herzegovina v. Yugoslavia, which confirms that the State can be held liable for
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the acts of its functionaries.2s3 But Dixon says that even private individuals
can be held liable if they act on behalf of the State—as in Yeager v. Iran.25¢

Thirdly, Dixon discusses the activities of revolutionaries. Such activities
normally are not attributed to States,?ss which is clearly illustrated by the
Sambaggio?ss and AAPL v. Republic of Sri Lanka?s? cases. But Dixon refers to
Draft Article 10(2), which states that if the insurrectionist movement
becomes the new government then its action will be regarded as an act of the
State.zs8 To illustrate the application of this rule, Dixon refers to the Bolivar
Railway case,?s? where the tribunal held Venezuela liable for the acts of
successful revolutionaries, which they committed before taking power.260
Nevertheless, Dixon says that the rule deriving from Draft Article 10(2) is
not absolute and depends on the interpretation in each particular case. For
example, Dixon cites Short v. Iran26 where the tribunal decided that the
Iranian government was not responsible for the actions of revolutionaries
who participated in its establishment.2¢2 Their decision was based on two
reasons. Firstly, the facts concerning the participation of revolutionary
authorities were in doubt.26* Secondly, the revolutionary government was
not in control when the events happened.26+

Dixon also discusses the activities of groups acting in another State’s
territory.2ss This situation was analyzed by the ICJ in the Nicaragua case.26s
According to the court’s decision, the State is held liable for such activities if
the State has direct and effective control over the group which conducted a
wrongful act on a territory of another State.2? This principle, known as the
“effective control and dependency test” (or Nicaragua test) was highly
criticized by Dixon and many other academic authors. Dixon says this test is
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too strict and it can leave the victim State without any effective remedies.268
Dr. Mactheld Boot criticized the Nicaragua test by citing the Tadic case.26?
In that case, the Appeals Chamber determined that the Nicaragua test was
not persuasive because it did not comply with the logic of the law of State
responsibility and because it was considered “at variance with judicial and
State practice.”?® For this reason, the Appeals Chamber adopted the
“overall control test” which was also applied by the Trial Chamber in the
Aleksovski case.2”’ Dr. Machtheld believes the “overall control test” is
sufficient to clarify the responsibility of the foreign State,”2 but Dixon
argues that the “overall control test” is weaker and subsequently less
effective.”? In this argument, Dixon’s point of view is supported by the
decision in the Genocide case,?’* where the ICJ adopted the “effective control
and dependency” test.

Finally, Dixon highlights the “primary responsibility” of the State. Dixon
describes this responsibility as the one incurring because of a breach of some
other international obligation.2”s For example, in the Fanes Claim _case,76
Mexico was held responsible for the death of American superintendent
Byron E. Janes, who was shot to death in 1918 by his discharged employee,
Pedro Carbajal.277

In the case of quasi-states and secessionist entities, the task of establishing
responsibility is complicated by the fact that the self-proclaimed entities
often depend highly on one or more other States. For. example, the
Strasbourg Court was often inclined to shift responsibility for the TMR and
the NKR to Russia and Armenia subsequently.2’s But, in Azemi v. Serbia??
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the European Court for Human Rights (ECHR) decided that the claim
against Serbia for the State exercising control over Kosovo was not
appropriate.280 For this reason, it is necessary to examine whether the self-
proclaimed entity is under the effective control of any other State before
making any considerations of its responsibility.

2. The Consequences of Internationally Wrongful Acts

The customary law shows that any breach of an international obligation
entailing responsibility leads to legal consequences.?8t If the wrongful act
has caused damages, then in accordance with Draft Article 42 the injured
State is entitled to invoke the responsibility of another (responsible) State.282
First of all, the responsible State must cease the wrongdoing and guarantee
its non-repetition.?83 After the wrongdoing is ceased, the victim State may
claim for injuries.

Dixon says that the most common consequence of State responsibility is
the obligation to compensate injuries in the form of reparation.?s+ If the
responsible State refuses to make reparations or pay compensation, then in
accordance with the U.N. Charter it must use all possible options to settle
the dispute peacefully.2ss

According to article 35, reparations may take the form of restitution,
compensation, and satisfaction. Cassese highlights the hierarchy between
these three modes, starting with restitution.?s6 If the injury takes the form of
material damage, then the responsible State must provide restitution in
kind.287 But Cassese says that if restitution is not possible, then the
responsible State must make compensation.2s® This alternative is codified by
Draft Article 36 and must cover “any financially assessable damage including
loss of profits.”2# And finally, Cassese claims that the moral damage may be
redeemed only by satisfaction. Satisfaction is governed by Draft Article 37
and means formal regret or apologies?®0 coupled with measures aimed at
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bringing wrongdoers to justice and a promise that the wrongful acts will not
be repeated in the future.?”t Normally, satisfaction is independent of any
claim for damages,?? but in the Carthage and Mabouba cases?% satisfaction
took the form of payments for damages and material losses.2% By referring
to this fact, Cassese concludes that the symbolic payment may be the other
instance of satisfaction.2%s

Quasi-States are obliged to compensate injuries as well as recognized
States. But in the case of quasi-States, this obligation depends on the
efficient control test. It is generally believed that the State—which provides
military, financial, or any other support—is most likely to be obliged to
compensate damages. For example, Alessandro Chechi?% says that Turkey
bears responsibility for acts against cultural property exercised by the
authorities of the TRINC,?” and Dr Heiko Kriiger?#s believes that Armenia
will be responsible for reparation for internationally wrongful acts that
happened in the NKR.2% It proves that quasi-States are subject to the same
obligations as recognized States, but the responsibility is shifted to the State
which exercised effective control over the quasi-State.300 But as it will be
seen in the next paragraph, quasi-States are significantly limited in terms of
the options available for dispute settlement.

B. DispuTE SETTLEMENT

The question of dispute settlement takes the central place among all other
issues relating to quasi-States. As tervae nullius is no longer relevant in the
modern world, the seceding entities face the problem of territorial disputes
with the States they secede from.30! And while there are established rules of
dispute settlement for recognized States, there is no clear procedure for
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quasi-States. Moreover, as it will be discussed below, non-recognition plays
an important role of making dispute settlement even more difficult.

1.  The Ways of Dispute Settlernent

Traditionally, there are two ways of dispute settlement.302 The first is by
various diplomatic procedures (such as negotiation, inquiry, mediation, or
conciliation), and the second relates to adjudication.’® These options are
codified in article 33(1) of the U.N. Charter apart from other peaceful
means of the parties’ own choice.304

But the number of options is rather limited in the case of quasi-States.
For instance, quasi-States are less likely to use negotiations as an option of
dispute settlement for two reasons.30s First, as was seen with the examples of
the TMR and the TRNC, secessionist movements often start with protests
against the politics of the existing governments, but such protests cannot be
regarded as negotiations. The ICJ has decided that mere protests and
disputations are distinct from negotiations, and a genuine attempt to engage
in discussions is needed.’os Secondly, Professor John G. Merrills from the
University of Sheffield says that negotiations are impossible if the parties
refuse to have any dealings with each other.30” Professor Merrills explains
that in many cases a party may use non-recognition as a reason for denying
standing to the other party to a disputes® Such non-recognition is
demonstrated by the Arab-Israeli situation, where the refusal of the Arab
States to recognize Isracl, and Israel’s refusal to recognize Palestine
Liberation Organization, prevented direct negotiations.3%

On the other hand, mediators coming from international organizations
have little opportunity to engage in an entirely partial process because the
U.N. Charter prohibits its involvement in the internal affairs of U.N.
member States.31® Another problem of mediation relates to its nature: Dixon
says that mediation is a continuation of “good offices” and negotiation.3!
According to Dixon, a mediator is a person taking part in the negotiations
whose main purpose is to help find a compromise.312 But the parties may not
recognize each other, which makes negotiations impossible. Nevertheless,
in some cases mediation proved to be effective. For example, the Russian
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Federation as a mediator managed to secure a cease-fire in Nagorno-
Karabakh in 1994 and to “freeze” the conflict.3t3 This means that despite
some narrowness, mediation can be an effective option of dispute settlement.

But a more powerful way to settle disputes is to apply for either
international adjudication or arbitration. This option was particularly
popular with developing countries and the former socialist bloc.3!4
Arbitration helped to substantially widen the law of State responsibility by
considering the Island of Palmas's and AAPL v. Sri Lanka cases.3's Further,
another advantage of arbitration is that, in contrast to the ICJ, arbitration
can settle disputes between any other bodies having international personality
apart from States.317

The International Court of Justice, however, is considered the primary
institution for international dispute resolution.’3’# The ICJ considered the
conflicts in former Yugoslavia,3!? and the decisions made by the ICJ are
greatly respected and have enormous political and legal influence.320
Nevertheless, only internationally recognized States which are parties to the
Statute of the ICJ can apply to the Court,32! and this fact causes difficulties
to quasi-States which may wish to consider their disputes at the ICJ. There
is, however, a reservation stating that other States (which are not parties to
the Statute) may apply if they are subject to special provisions of treaties or
with the approval of the Security Council.322 But Article 35(2) does not
explain what treaties can confer access. The uncertainty of this reservation
was highly criticized by judges in the Legality of the Use of Force case.33 The
judges stated that article 35(2) should be interpreted widely and all treaties
containing a jurisdictional clause shall fall under its provisions.32+ Dixon also
highlights another problem with the ICJ judgements. As it was said above,
the State normally needs to be a party to the ICJ Statute.32s Serbia was
suspended from the rights of this membership from 1992 until 2000 and
therefore Serbia argued that it was not subject to the ICJ’s decisions in this
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period.’?6 The position of the judges was not clear: in 1993 they decided
that the suspension did not prevent Serbia from being treated as a party, but
in 2004 they decided otherwise.’?” Finally, in 2007 the judges returned to
the decision they made in 1993328 Dixon says that this ambiguity, taken
together with unclarity on article 35(2), affected the ICJ’s credibility and
damaged its integrity.3?9

2. The Role of International Organizations in Dispute Settlement

There are approximately 600 different international organizations that are
involved in a wide array of activities.?3 These organizations may intervene
in peacekeeping operations and military actions, take governmental duties
over the territories, and promote human rights.33' Among the existing
organizations, the U.N. remains the only legal resort for coercive action.332

The primary responsibility of the U.N. is “authorizing the use of force
and maintaining international peace and security.”333 Subsequently, the
U.N. plays the most important role in settling the conflict with quasi-States.
The U.N. sanctioned the NATO military operations in Bosnia34 and
Kosovo.33s U.N. Resolution 884 called for a cease-fire in the Nagorno-
Karabakh region in 1993,336 and the U.IN. greatly contributed to defuse the
situation in the Northern Cyprus.337 But the highest influence of the U.N.
was demonstrated by the situation in Kosovo, where its recognition by the
UN. and admission to become a member State has led to sui gemeris
recognition of Kosovo by the majority of other States.338

But the U.N. was often highly criticized for its legal weakness.33? Jasvir
Singh from the University of Birmingham says that many consider it as an
increasingly irrelevant entity for its inability to perform its collective security
functions.3® But Singh disagrees with this position and claims that the
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failure of the U.N. Security Council in terms of its collective security
functions is not a failure of the organization, but rather a failure of its
permanent member States.’ Besides, Singh says that the functions of the
U.N. are not limited to collective security, but also to assisting shattered
States and providing shelter to refugees—which was clearly illustrated by the
example of Kosovo.342

The facts given above, and especially the recognition of Kosovo and its
consequences, indicate a particular power of the U.N. and proves that it is an
effective peace-making organization. But the case of Bangladesh with its
premature recognition and admission to U.N. membership also shows some
prejudice and a selective character of its principles.

C. RESPONSIBILITY OF QUASI-STATES

In the previous paragraphs of parts I and II, much was said about the
importance of recognition, its legal effects, and its consequences. Professor
Rai¢ has made a great contribution to the analysis of recognition in
accordance with the Montevideo Convention, but the examples of modern
quasi-States?® show that meeting these criteria alone is not sufficient for
getting international recognition.3# At the same time, non-recognition
highly affects and limits the available modes of dispute settlement.3s In this
paragraph, I shall discuss the cases where quasi-States were involved in
internationally wrongful acts and analyze the exceptional case of Kosovo.

1. Responsibility of Quasi-States and Effective Control Test

According to Alessandro Chechi and Dr. Heiko Kriiger, if a recognized
State supports or assists a quasi-State, then the recognized State may.be held
liable for the legal consequences of any wrongful act34 Indeed, cases
relating to property left behind by former owners in Northern Cyprus were
brought against Turkish authorities and not against the TRNC. In this
sense, Loizidou v. Turkey’*” was the most illustrative case. Turkey argued that
the TRINC was justified in expropriating the houses of displaced Greek
Cypriots, but the court decided that such expropriation was not
proportionate.3# Secondly, the court found that the presence of a large
number of Turkish troops indicated the “effective overall control exercised
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by Turkish army.”3# Subsequently, the court decided that Turkey was
responsible for the policies and actions of the TRNC and ordered Turkey to
pay $1,000,000 as a compensation.3s¢ Despite this, Turkey argued that the
region in Northern Cyprus belongs to the TRINC and does not belong to
Turkey; but the Council of Europe continued to regard Turkey as a
responsible party and ordered it to pay Mrs. Loizidou £800,000 in
compensation.?s! The compensation was finally paid in 2003.352

Loizidou v. Turkey oudines two important issues. First, it serves as a
precedent for other cases regarding the Cyprus dispute.’ss Indeed, the
decision in Loizidou v. Turkey was later adopted by the court in Cyprus v.
Turkey.3s+ Secondly, it clearly recalls the “effective overall control” and
dependency test as a starting point of identifying the liability of self-
proclaimed entities.3ss Commenting on the court’s decision in Loizidou,
Stefan Talmon explains that in order to establish the responsibility of an
outside power, it must be proved that the actions in question are attributable
to the outside power and not to the self-proclaimed entity.3s¢ The problem
with such attribution is that the authorities of secessionist entities usually do
not qualify themselves as de jure organs of outside power and are not
officially empowered by the law of the outside power to exercise
governmental authority of that power.3s7 This is exactly what Turkey tried
to prove in Lozzidou in order to avoid responsibility, and that is why there is a
particular need for effective control tests to consider the liability of quasi-
States.

The effective control test also proved its efficiency in cases relating to the
NKR. Similar to Loizidou, Chiragov v. Armenia’s® involved a dispute
regarding the property rights of Azerbaijani Kurds for their homes that were
abandoned after the proclamation of independence.’s® Reflecting the cases
in Northern Cyprus, ECHR assessed whether the NKR was under effective

349. STAFF OF DEPARTMENT OF THE STATFE, 112TH ConNg., CoUuNnTRY REP. ON HUMAN
RicaTs PracTiCES 1389 (J. Comm. Print 2010).

350. Id.

351. INTERNATIONAL LAw AND THE ISRAELI-PALESTINIAN CONFLICT: A RiGiH1S-BASED
APPROACH TO MIDDLE EAST PrACE 111 (Susan M. Akram et al., eds., Routledge 2010).

352. Michael Theodoulou, Payout for Cypriot Refugee Brings Turkey Closer to Europe, T11e. TIMES
(Dec. 4, 2003), https://www.thetimes.co.uk/article/payout-for-cypriot-refugee-brings-turkey-
closer-to-europe-7jrsvknk6b6.

353. S1ia1 DOTHAN, REPUTATION AND JuDICIAL TACTICS: A THEORY OF NATIONAL AND
INTERNATIONAL CoURrTs 248 (Cambridge University Press 2014).

354. See generally Cyprus v. Turk., App. No. 25781/94, Eur. Ct. H.R., 23 - 30 (2001).

355. See APPLYING INTERNATIONAL HUMANITARIAN LAw IN JUDICIAL AND QUASI-JUDICIAL
Bobiks: INTERNATIONAL AND DOMESTIC AsprCTSs 269 (Derek Jinks et al. eds., Springer 2014).
356. Stefan Talmon, The Responsibility of Outside Powers for Acts of Secessionist Entities, 58 INT'L &
Comp. L. Q. 493 (2009).

357. Id. at 499.

358. Chiragov v Armenia, App. No. 13216/05, Eur. Ct. H.R. (2015).

359. Aeval Gross, THE WRITING ON THE WALL: RETIIINKING THE INTERNATIONAL LAaw
or OccupaTiON 111 (Cambridge University Press 2017).



2019] STATUS OF UNRECOGNIZED QUASI-STATES 433

control of Armenia.3® The Court applied article 42 of the Hague
Regulations and stated that the NKR was occupied by the Armenian army
because of the Armenian troops on its territory.3s! Then the Court
established the link between military occupation and effective control and, as
a result, found that Armenia had significant control over the NKR and was
responsible for the acts of the NKR.322 This indicates that the effective
control test is the starting point for considering responsibility in cases
involving quasi-States.

2. The Republic of Kosovo as Sui Generis

The Republic of Kosovo has been briefly discussed in part II. It was
indicated that its recognidon was sui gemeris (exceptional), and now it is
necessary to examine why it was so regarded.

According to Professor Algimantas Prazauskas from the University of
Vytautas Magnus (Kaunas, Lithuania), the instability of a multi-ethnic
society (and Yugoslavia used to be such a society) increases dramatically
when there is a change of political regime.’$* Commenting on the situation
with Yugoslavia, Professor Prazauskas explains that ethno-nationalism “may,
and often does, become one of the main factors determining sociopolitical
processes in multiethnic countries.”s* And Kosovo clearly illustrates his
statement.

The ethnic conflict in Kosovo emerged long before the dissolution of
Yugoslavia. The first signs of conflict occurred in 1981 when the region
faced ethnic unrest between the Albanian and Serb parts of the population.3¢s
Such unrest led to an unofficial referendum followed by a unilateral
proclamation of independence in 199136 and a civil conflict that started in
February 1996 and escalated into a full-scale war.3s7 By early 1998, the
conflict called for international attention: in March 1998, the U.N.
instituted an arms embargo and economic sanctions on the Federal Republic
of Yugoslavia.3¢¢ But, as the sanctions did not prove to be effective, in 1999
NATO intervened in the conflict by bombing Yugoslavia in order to
withdraw forces from the Kosovo region and make Slobodan Milosevi¢ stop
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the bloodshed of civilians.3¢ Finally, on June 10, 1999, the U.N. passed
Resolution 1244,370 which brought Kosovo under international control.

The question of the legitimacy of the unilateral secession of Kosovo was
brought to the ICJ by the U.N. in 200837t The countries that supported
Kosovo’s independence based their decision on different reasons, but they all
(as well as the opposers of Kosovo independence) agreed that the situation
with Kosovo was unique.32 For instance, Bulgaria explained the uniqueness
of the situation by the facts: the dissolution of the Socialist Federal Republic
of Yugoslavia (SFRY) was violent, violations of human rights had taken place,
the administration of the region was under Security Council Resolution, and
the international community had made efforts to sustain the situation.’”
The sui generis nature of the Kosovo situation was also explained by U.S.
Secretary of State Condoleezza Rice, who said that “[tJhe unusual
combination of factors found in the Kosovo situation—including the context
of Yugoslavia’s breakup, the history of ethnic cleansing and crimes against
civilians in Kosovo, and the extended period of [U.N.] administration—are
not found elsewhere and therefore make Kosovo a special case.”s74

D. CowncrLusioN TO Part IIT

"The central problem of modern quasi-States is that in most cases they are
the subject of territorial disputes with the State from which they secede. An
analysis of modern self-proclaimed entities shows that they may meet the
Montevideo criteria but often highly depend on the outer powers because of
limited capacity to enter into international relations.’”s Therefore, they
cannot be recognized as independent States.3’s Nevertheless, the case of the
Republic of Somalia shows that non-recognition is not only a legal
consequence, but rather a political decision that may be outside the scope of
legal analysis.377

The situation with Kosovo is exceptional and therefore the States who
objected to the recognition of Kosovo claim that its recognition will not
establish a precedent.37¢ But it clearly shows that, in exceptional situations, a
self-proclaimed entity can gain recognition even if it does not meet the
Montevideo criteria.

The general principles of liability of States clearly show that any State
may be held liable if it commits an internationally wrongful act. The same
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principles apply to quasi-States as well. However, if a quasi-State is under
the overall control of an outer power, then responsibility is likely to be
shifted to that power (as demonstrated in Loizidou v. Turkey and Chigarov v.
Armenia). In that situation, the attributability of the wrongful act to the
outer power must be proved.

IV. Conclusion

Contemporary State practice clearly shows the declaratory character of
recognition. But in practice, recognition remains to be a powerful political
tool and in many cases plays a clearly constitutive role. Non-recognition
limits a State’s abilities and options in dispute settlement on international
level and affects individuals and businesses on a national level as well. All
these facts taken together highlight the practical difficulties and
consequences of non-recognition.

The 1933 Montevideo Convention gives the basic explanation of what the
State is and the criteria that it must meet in order to be recognized. But law
scholars believe that the Montevideo criteria are too abstract and cannot
respond to claims of modern self-proclaimed entities seeking Statehood.
Many scholars have made much effort to explain and concretize the
Montevideo criteria and found the terms “government” and “independence”
to be controversial. The general principle regarding the government is that
it must be capable of exercising effective control over its territory and
population without the interference of outer powers, but all governments
may depend on each other to some extent.

The “capacity to enter into legal relatdons” (or “independence”) seems to
be contradictory because it is effectively a consequence of recognition,
rather than a pre-requisite, and is based on other States’ willingness to have
diplomatic relations with the new entity, thus contradicting the declaratory
theory.

It must also be noted that the Montevideo Convention was designed
before the active phase of decolonization and was not supposed to cope with
such a massive number of seceding entities as appeared in the second half of
the 20th century. Many scholars believe that in the modern times one of the
most important criteria of Statehood is recognition by the United Nations.
Rosalyn Higgins says that if the U.N. recognizes an entity then it meets all
other criteria of Statehood, and this fact brings the question of whether the
Montevideo criteria are sufficient in the modern world.

But it cannot be said that the Montevideo criteria are irrelevant. The
analysis of modern unrecognized and partly recognized entities shows that
the entities claiming to become States in most cases meet the Montevideo
criteria in all senses except effective government. They are often supported
by outer military or financial powers and, therefore, cannot themselves
exercise effective control over their territories. On the other hand, they may
depend on outer powers because of collective non-recognition, which means
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that such entities are in a vicious cycle. This fact indicates that the criterion
of independence is ambiguous.

But whatever the reasons for lack of effective control, this factor becomes
vital when the situation concerns the responsibility of self-proclaimed
entities. The common rules of dispute settlement involve peaceful talks as a
first aid, but this may be impossible if one party does not recognize the other
and has no diplomatic relations with it. The rules also state that the
wrongful act must be attributable to the State in question. And if the quasi-
State is under the effective control of any other State, then that controlling
State must bear responsibility. This was clearly demonstrated by Loizidou v.
Turkey and Chiragov v. Armenia: the TRNC and the NKR were practically
meeting the Montevideo criteria, but nevertheless the ECHR decided that
these quasi-States were incapable of bearing responsibility and held Turkey
and Armenia (the supporting outer powers) liable.

The famous scholar Thomas D. Grant—who paid much effort into
analyzing the compatibility of the Montevideo criteria with contemporary
issues—said that “[tJhe [Montevideo] Convention includes elements that are
not clearly prerequisite to Statehood, and it excludes elements that writers
now widely regard as indispensable to a definition of the [Sjtate.”s” Grant
stresses that the Montevideo criteria were relevant for the situation from a
particular epoch and explains that in accordance with the Montevideo
criteria such States as Bosnia and Herzegovina or Kosovo would never be
granted Statehood.380

We would not be so strict as Thomas D. Grant, and, having analyzed the
Montevideo criteria and modern quasi-States, we believe that the
Montevideo Convention can be improved by adding new articles containing
additional criteria.

Firstly, if the entity is recognized as a State by the United Nations then
the other four criteria can be considered met. Subsequently, article 2 of the
Montevideo Convention may implement the rules under article 4(1) of the
U.N. Charter or simply state that “the entity will be regarded as an
independent State if its recognition is confirmed by [a] Resolution of the
United Nations”.38! Such amendment would explain the legality of Kosovo
and Bangladesh as independent States and may help to decide the fate of
many seceding entities in the future. While deciding whether an entity
should be granted recognition as a State, the U.N. must consider the
historical background of the region, analyze the reasons of secession, and
assess whether human rights violations took place.

Secondly, the Montevideo Convention should contain a term for
unrecognized entities and de facto regimes that may not meet one of the
criteria of Statehood under article 1 or are not recognized by the U.N. as
independent States. Having discussed the definition in part IT of this article,
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we assume that the best term to describe such entities is Dijxhoorn’s term
“quasi-State.” This term may be based on P4l Kolste’s definition and should
define a quasi-State as a State that has not developed the necessary State
structures or a region seceding from another State that has control over its
territory and population, but lacks international recognition. The
implementation of an article containing this term and its definition would
enable the Montevideo Convention to give a clear legal status to such
entities as the TMR, the NKR, the TRNC and others analyzed in part II.

Thirdly, the Montevideo Convention needs an Article clarifying the
responsibility of quasi-States. In some cases, the responsibility can be
attributable to the government of the quasi-State under article 10 of the
ILC, such as in Bolivar Railway case. But if the self-proclaimed entity is
highly dependent on an outer power, then we would evoke the concept of a
“delegated sovereignty” based on Cuarl Zeiss. Under this concept, a
recognized State would bear the responsibility for the actions taken by a
quasi-State if a recognized State has overall effective control over a quasi-
State.382 Such a concept clearly recalls the Loizidou v. Turkey and Chiragov v.
Armenia cases and is similar to the principle governing article 45 of the
Vienna Convention on Diplomatic Relations.388 We believe that
implementation of this concept into the Montevideo Convention would
clearly determine the responsibility of quasi-States. Moreover, such
implementation may help to establish diplomatic relations with them
through the States-intermediaries and will give quasi-States access to all
possible methods of dispute settlement that recognized States enjoy.

The introduction of the three amendments described above is based on
existing State practice and is not creating any new law. It is just an attempt
to codify the modern State practice and customary law in order to resolve
regional conflicts in a more predictable and smooth way and to address the
existing shortcomings of the Montevideo Convention.
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