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IN THE

D STATES DISTRICT COURT FOR
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DISTRICT OF NEBRASKA

THE SO0CIETY OF LLOYD'S,
Plaintiff,
V.
EVERETT EBRNOLD BEVNEN,
Defendant.

8:02¢CV1is

MEMORANDUM OPINICH
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This matter is before the Court on the plaintiff’s

motion for swummary judgment (Filing No. 17) and the defendant’s
motion for summary judgment (Filing No. 27}. After reviewing the
parties’ motions, the supporting briefs and evidentiary
materials, and the applicable law, the Court finds tha the
plaintiff‘s motion should be granted and the defendani’s motion
snould be denied.

I. SUMMARY JUDGMENT STANDARD
Summary judgment is appropriate if the pleadings,
depositions, answers to interrcgatories and admissions on file,
together with any affidavits, show that there is no genuine issue
as to any material fact and that the moving party i1s entitled to
judement as a matter of law. Fed. R. Civ. D. 86 {c}. The party

moving for summary judgment

responsibility of informing

must always bear “the initial

the district court of the basis for
those portions of ‘the pleadings,
crrogatories, and azdmissions on file,



£ any,' which it believes
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together with the affidavits,
demonstrate the absence of z genulne issue of material fact.”
Celctex Corp. v. Catrett, 477 U.S. 317, 323 (19868).

Wnen the party seeking summary judgment carries ics
burden, the opposing party “must do more than simply show that
there is some metaphysical doubt as to the material facts.
Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S5. 574,
566 {1986}, The United States Supreme Court has noted that “Rule
56{e) permits a proper summary judgment motion to be opposed by
any of the kinds of evidentiary material listed in Rule 56(c),
except the mere pleadings themselves, and it is from this list
that one weould normally expect the nonmoving party to make tha

showing to which we have referred.” Celotex Corp., 477 U.5. at

324, Thus, Rule 56{e) reguires “the nonmoving party te go beyond

the pleadings and by her own affidavits, or by the depositions,

answers Lo interrogatories, and admissions on f£ile, designate

ic facts showing that there is a genuine issue for trial.”

Id. {(internal quotations omitted): see Anderson v. Liberty Lobby,

T
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Inc., 477 U.8. 242, 248 {(195%6) (declaring that the oppcsing party

“must set forth specific facts sheowing that there is a genuine

th

igsue foxy trial.”).
A motion for summary judgment should be granted when

“ywhatever is before the district court demonstrates chat the

standard for the entry of summary judgment, as set forth in Rule



S56(c), is satisfied.” Id. at 223. Furthermore, the Supreme

Court has acknowledged that “{oine of the principal purposes of

b
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and dispose of factually
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the summary judgment rule is Lo isol
unsupported claims and defenses, and we think it should be
interpreted in a way that allows it to accomplish this purpose.
At this stage of the procsedings, the Court views the
evidence in the light most favorable to the nonmoving party, with
all inferences drawn in that party’s Ffavor. See Matsushita Elec.
wducting such review, the Court is

Indus., 475 U.8. at 587. In co

e
:

particularly aware that it does not “weigh the evidence and

derermine the truth of the matter” but instead determines

93]

“whether there is a genuine issue for trial.” Anderson, 477 U.
at 249, ‘Where the record taken as a whole could nor lead a

act to find for the non-moving party, there ig
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no ‘genuine issue for trial.’'" Matsushita Elec. Indus., 475 U.8.

II. STATEMENT OF FACTS
The United Kingdom Parliament created the Scciety of

Lloyd’s {(“Lloyd’s”) to reculate and oversee entities conducting

4
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insurance businsss in the Llovd’s marketb. Plainti ExX. A, a
¢ 2. In undertaking these responsibilicies, Lloyd’'s promulgates

and enforces regulations and exercises disciplinary authority

over entities in the Lloyd's market. Id. at § 2. Llovd’s is not

{a2



an insurer, rd. at 9§ 4. Underwriting members of Lloyd’s, known
as “Names,” insure risks in the Lloyd’s market. Id. Pursuant to
the U.K. Insurance Companies Act of 1982, Names are allowsd to
conduct insurance business only if they agree to be subiect to

regulatory djurisdiction. Id. Hembership in Lloyd's is a

-

Llovd's

license to conduct insurance business in the United Kingdom. Id,
The defendant, Bverett Arnold Evnen, was a Name and

underwrote insurance in the Lloyd’'s market. Id. at 4 5. ks a

condition to éntering the Lloyd's market, Evnen and Lloyd’s

exegcuted several agreements, including a “General Undertaking” in

1876 and another “General Undertaking” dated August 22, 1985.

The 1988 General Undertaking reguired Evnen to (1} comply with

1871-1882 and any bylaws

kh

all provisions of the Lloyd’'s Acts ¢

15 promulgated thereunder; (2) resolve all disputes
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arising cut of his membership in and/or underwriting of insurance

businesg abt Lloyd’s in Znglish courts pursuant Lo English law;

and {3} consent to the jurisdiction of English courts in suits

L3

against him to enforce his underwriting cbligations. Id. at § 5;
Plaintiffs Bx. 2 at §% 1, 2.1 - 2.3.

Specifically, section 2.1 of the 1986 General
Undertaking provides: “The rights and obligations of the parties
sing out of or relating to the Member’s membership of, and/or

arising

underwriting of insurance business at, Lloyd's and any other

<
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matter referred to in this Undertaking shall be governed b



construed in accordance with the laws of England.” Plaintiff’g
Bx. 2 at § 2.1. Section 2.2 of the General Undertaking states:

Tach party hereto irrsvocably
agrees that the courts of England
shall have exclusive jurisdiction
to settle any dispute and/or
controversy of whatscever nature
arising out of or ralating to the
Member’s membership of, and/cr
underwriting of insurance business
at, Lloyd’s and that accordingly
any suit, action or proceeding
{tcgether in this Clause 2 referred
to as “Proceedings”) arising out of
or relating to such matters shall
be brought in such courts and, to
this end, each party hereto
irrevocably agress to submit to the
jurisdicticen of the courts of
England and irrevocably waives any
objecticon which it may bave now ox
hereafter to (a) any Proceedings
being brought in any such court ag
is referred to in this Clause 2 and
{b) any claim that such Procsedings
have been prought in an
inconvenient forum a Lhexr
irrevocably agrees that a judgment
in any Proceedings brought in the
English courcs shall be conclusgive
and binding upon each pariy and may
be enforced in the courts of any
other jurisdiction.
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Plaintiff’s Ex. 2, at ¥ 2.2 (emphasis added).

Dlaintiff’s Ex. B, at 9 7. To close the syndicate’s business at

the end of each year, reinsurance is purchased Lo cover any



outstanding liabilities. Id. Names incurred aggregate
underwriting losses of over $12 billion in the late 1980s and
early 1930s, and because of such losses they were unable to

purchase affordable reinsurance for thelr outstanding

liabilities. Id. at § 8. As a result, many Names defaulted on
thelir underwriting obligations as they came due. IXd.

To address the large amount of litigation that arose in
the Lloyd’s market due to the defaults, Lloyd's implemented the
Reconstruction and Renswal (“R&R”) Plan. Id. at ¥ 9. The R&R
Plan created Eguitas Reinsurance Ltd. (“Eguitag”), which provided

einsurance otherwise unavailable to Names. The R&R Plan

h
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also included a settlement offer for each Name, including Ewnen,
to end litigation and to assist the Names in meeting their

biigations. Id. Licyd’s offered sach Nams a
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itg” that would reduce the amount of pre-19893

2

rackage of “cre
underwriting liabilities the Name owed. The Name was not
required to accept the settlement cffer; if the Name chose to

1t could litigate against Lloyvd's or other

-

egntities in the Lloyd's market. Id. However, pursuant to its

regulatory authority, Lloyd’s reguired each Name to reinsure ibs

outstanding pre-1993 obligations with Egquitas. When a Name

refused ¢ accept the settlemant offer, it was required Lo pay
I au pay
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the full amount of its underwriting cobligation

ermitted WNames Lo resign their
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membership upon payment of their Equitas premium and any other
outstanding cbligations. Id.

English courts reviewed the R&R Plan prior to its
implementation and found that the plan was within Lloyd’s
regulatory authority. After the R&R Plan was implemented,
English courts reached the same conclusion. See, e.g., Sociesty
of Lloyd’s v. Lyon, Leighs and Wilkinson (Court of Appeal July

31, 1997), 6 Re. L.R. 289, 1997 C.L.C. 1398; see also Plaintiff’s

Lloyd's gave Names until September 11, 1996, to accept
the settlement offer, and ninety-five percent of the Names
accepted the offer. BEvnen did not accept the offer and therefore
forfeited any potential settlement “credits.” &g such, Evnen was
required to pay the full amount of the Eguitas premium by

September 30, 15%6. I1d. at 9 10.

On October 2, 1986, Equitas assigned to Lloyd s its

+

right to collect the premium. Id. at § 11. The assignment
included the right for Lloyd’'s fo sue certain Names to recover

any unpaid Bguitas premiums. Lloyd's commenced several causes of

setilement offer. Lloyd’'s sued Evnen for full payment of the
Eguitas premium and for interest and costs. Id. at § 12. The

o

action commenced on September 17, 1998, and Lloyd’s notifisd



Bvnen that it had commenced the English action by serving him
with a Writ of Summons.t

Evnen obtained counsel to represent him in the English
action. Id. at § 13. On October 2, 1998, Bvnen’s counsel f£iled

an Acknowledgment of Service of Writ of Summons. Ten days later,

Ex. 6.

(r\-

Evrnen filed his defense to the action. Plaintiff’
Licyd’s subsequently socught a final judgment against Evnen
pursuant to Crder 14 of the English Rules of the Supreme Courg, a
procedure similar to summary judgment in American rractice.

Before the English court decided Evnen’s case, the

heard “test cases” during which the American Names’

were litigated. Hearings and appeals in the test cases

[41]
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took thirty-two days, during whici
number of defenses, including, inter alia: {a} Lloyd’'s lacksd
guthority to mandate the purchase of reinsurance; (b} Lloyd's

lacked authority to appoint substitute a ents to bind Names to
2 g

the reingurance contract witch IBguitas; {c) Names were entitled to

H

rescind their membership due o fraud and misr epresentation; {d)
Names were not bound by certain provisions of the Equitas
contract; and {e) Equitas’s assignment to Lloyd’s of the right to

sue the Names was invalid. English courts rejected each of theses

defensges.

he English eguivalent Lo a complaint
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Subsequently, on December 10, 13398, the English court
issued its decision in Evnen’s case. Plainciff’s BEx. 8. The

nglish court found in favor of Lloyd’'s and awarded Llovd’s

!

146,1310.08. Id. Pursuant to the Judgments Act of 1838,

Hy
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interest accrues on the judgment at the rate of eight percent per
anpum.  Judgments Act 1838, Ch. 110, § 17 (Eng.).
ITI. DISCUSSION
Fach party has filed a motion for summary judgment.
The plaintiff claims that it is entcitled to summary Jjudgment

d final judgment in an English court,
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because it obtained a wval

tates courts should enforce the judgment as a matter
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international comity. The defendant, however, claims that he
is entitled to summary judgment because the English Judgment

viclates Nebraska public policy and the plaintiff’s actions

viclated Nebraska securities laws.
A, Forum Selection Clause

The enforceability of forum selection clauses in

internaticnal agreements is governed by M/8 Bremen v. Zapata OFfF-

Shore Co., 407 U.S. 1, 10 (1972). S&ee Bonny v. The Society of
Lioyd’s, 3 F.2d 156, 15§ (7% Cir. 1993). In M/S Bremen, the

United States Supreme Court held that forum selection clauses are

“prima facie valid and should be enforced” unless a litigant



rarrowly, the Supreme Court has stated that such
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clauses are unreascnable only if {1) their incorporation into the

-

contract resulted from fraud, overweening bargaining power, or
undue influence; (2} the selected fZorum is so “gravely difficult
and inconvenient that the complaining party will for all
practical purpcses be deprived of its day in court; or (3}
enforcement of the clauses would contravene a strong public
policy. Id. at 15.

In this case, the defendant has not met his burden of

roving the clausss unreasonable. Evinen has not offerad any

s

evidence that the incorporation of the forum selection and choeice

h

of law clauses inte the contract resulted from raud, a wvast
difference in bargaining power, or undue iInfliuence. In addition,
Evner has not offered any evidence that the English forum is
“gravely difficult and inconvenient.?

The third factor of the reasonableness inguiry,
howsver, i1s more difficult: Does the forum selection clause
viclate a strong public policy of the State of Nebraska? Rvnen
argues that the plaintiff’s acts constitute violations of

Nebraska securities laws, and as such, the Court should not

sh judgment. Lloyd’s argues,

(=

enforce the plaintiff's Engl

Al
1

however, that a simple difference in Nebraska and English law
should not render the clause unenforceable as against public

policy

~10-



In Bonny v. Society of Lloyd’s, 3 F.3d 156 (7% Cir.
1983}, the Seventh Circuit noted that “{tlo allow Lloyd’s to
avoid liability for putative viclations of [securities laws)
would contravene important American pelicies unless remedies

vallable in the selected forum do not subvert the public policy

jsS]

of ithe sescurities laws].” Bonny, 3 F.3d at 161. Likewise, this
Court finds that it would be untenable to allow Lloyd’s to escape
liakility for violations of securities laws if the remedies
available to Evnen are insufficient to protect the public policy
behind Nebraska securities law. In this case, however, even if
Lloyd’s wviolated Nebraska securities law by entering into
coentracts with Evnen, which may have constituted the sale of a
security, such action does not necessarily mean that enforcing
the forum selection and choice of law clauvses would contravene a
strong public policy. If, for example, sufficisnt remedies exist
under English law, the clauses would clearly be enforceable.

“The fact that an international transaction may be subject to
laws and rewmedies different or less favorable than these of the

3

United Stat 1ot alone a valid basis to deny enforcement of

S 1S
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forum selection, arbitration and choice of law clauses.” Bonny,

3 F.3d at 162 (citing Hugel v. Corporation of Llcyd's, 998 F.2d
206 (7" Cir. 1993)). Further, “inlothing excuses [Evnen] from

not being aware of the substantive provisions of English law that



£

the forum selection clause incorporates into his agreementc.

En lmportant issue, then, is whether Hnglish law
provides Evnen with any remedies for the actions he alleges
Lloyd’'s engaged in. The Lloyd‘’s Act of 1982 grants immunity to

‘or wvarious causes of action, but it deces not cloak
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Lloyd’'s with such immunity in the event of bad faith.

Plaintiff’s Ex. 1; see &lso Bonny, 3 F.3d at 161 (citing Riley v.
Kingsley Underwriting Agencies, Ltd., 968 F.2d 953, 858 {(10%
Cir.}, cert. denied, 506 U.3. 1021 (1%%2)). Although the
remedies 1n English courts may be more limited than those
potentially available in the United States, Evnen nevertheless
does have a remedy against Lloyd's in England for any actions
Licoyd’s took in bad faith. *All that is reguired is that the

rendering court cperate under procedures ‘compatible with the

requirements of dus process.’'” Society of Lloyd’s v. Ashenden,
223 F.3d 473, 477 (77h Cir. 2000). In addition, Bvnen could have

causes ©of acticn against its Member Agent and Managing Rgent Eor

fraud. In short, Enaglish law does provide Evnen with an avenue

for relief.

Evnen arguas that the decision in Society of Llioyd’s v.

{

alffray (Court cof Appeals July 26, 2002), changes this analvysis

and renders the previous circuit court opinions meaningless.
After reviewing the lengthy Jaffray opinion, the Court finds that

e



Jaffray deoces not substantially change the basis upon which the

many circuit court opinions were decided. Evnen’s argument on
this point is without merit.

Numerous federzl appellate courts have evaluated the
forum selection clause from the Gensral Undertaking and

determined that it is wvalid and enforceable. 8See, e.g., Lipcon

v. Underwriters &t Lloyd’s, London, 148 F.3d 1285 {11 Cir.

1988}, cert. denied, 525 U.8. 1083 (1999); Stamm v. Rarclays Bank

of New York, 153 F.3d 30 {24 Cir. 1598); Richards v. Lloyd’s of
London, 135 F.3d 1289 (9% Cir. 1998); Haynsworth v. The
Corporation, 121 ¥.3d 856 (5" Ciyx. 1997), cert. denied, 523 U.8.
1072 (19398); Allen v. Lloyd’s of London, %4 TF.3d 923 {4%® Cir,
1886); Shell v. R.W. Sturge, Ltd., 55 F.3d 1227 (6 Qir. 1935}

Bonny v. Sociecty of Lioyd's, 3 F.3d 156 (7% Cir. 1993), cerrc.

denied, 510 U.8. 1113 (1%94}); Roby v. Corporaticn of Lloyd’s, 996

F.2d 1353 (24 Cir. 19893), cert. denied, 510 U.S. 945 (1983);

F.2d 953 (14
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Cir. 1882}, cert. denied, 506 US. 1021 (13882). We agree with
these eight federal appellate courts that have found the forum
selection clause to be valid and enforceable. Recause the forum
selection clause is valid and enforceable, the Court will
evaluate whether it ghould eénforce the resulting English

Judgment .
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B. Enforcement of Foreign Monsy Judgmenis

In 1895, the United States Supreme Court established
principies that govern whether federal courts should recognize
znd enforce a ifcreign country’s money judgment. Hilton v. Guyot,

155 U.8. 113 {18385). The Supreme Court noted:

“Comity,” in the legal sense, is
nelther a matter of absolute
obligation, on the one hand, nor of

mere courtesy and good will, upon
the other. But it is the
recognition which one nation allows
within its territory to the
legislative, executive, or judicial
acts of another nation, having due
regard both £¢ international duty
and convenience, and to the rights
of its own citizens or of other
personsg who are under the
protection of its laws.

Hilcton, 15% U.S. at 163-64. “Po give the judgment preclusive
gffect, it must be recognized as a legitimate judgment.” Shen v.
Leo A. Daly Co., 222 F.3d 472 (8% Cir. 2000) {(citing Hilton, 152
U.8. at 163} . The Eighth Circuit recently noted that although
the MNebraska Supreme Court has not expressly adopted the
principles from Hilton, Nebraska courts would likely apply the
principles of Hilton. Shen, 222 F.3d at 476. As such, this
Court will also apply the principles of Hilton,

Pursuant to Hilton, United States courts should
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recognize forsign judgments

comity 1f certain factors are present:



Previously litigated claims should
not be retried if the reviewing
court finds that the foreign court
provided a full and fair trial of
the issues in a court of competent
jurisdicticen, the foreign forum
ensured the impartial
administration of justice, the
foreign forum ensured that the
trial was conducted without
preijudice or fraud, the foreign
court had proper jurisdiction over
the parties, and the foreign
judament does not violate public
policy.

Black Clawson Co. v. Kroenert Corp., 245 F.3d 753 (8" Cir. 2001)

128

(citing Shen, 222 F.3d at 47§; Hilton, 139 U.S8. 113). The party

seeking to eniorce the foreign judgment has the burden of proof in

286 (5.D.N.Y. 19%8)).

The first four components of this test were clearly
satisfied in the English action. The only remaining question is
whether enforcing the judgment would violate a strong public
policy of Nebraska. “{Clourts of a forum state may refuss to
enforce a contract which violates a strong public policy of the

forum even though the centract is valid where mads and where it

is to be performed.” Toronto-Dominion Bank v. Hall, 367 F.Supp.
1009, 10:14-15 (D.Ark. 1973). Generally, states do not

automatically refuse to recognize and enforce a judgment simply

¥

because 1t is invalid under state law. Id. Rather, courts will



enforce the judgment as long as it meets the reguirements set
forth in Hiltonm. Id.

Bvnen argues, pboth in his moticon for summary judgment
and in opposition to Licoyds’ motion for summary judgment, that

Lloyds' sale of a security to him constituted a violation of

MNebraska securitfies laws. The essence of Evnen’s argument is

that Nebraska law prohibits Nebraska citizens from waiving any

H

ights under the Nebraska Securities Act, and that the forum
selection clause and English judgment combined to result in such
& walver which is a viclation of ¥Nebraska public policy. The
Court does not find this argumeni convincing.

Numerous other courts have evaluated whether the forum
selection clause and resulting foreign judgments constitute
waivers of rights under American securities laws. Those courts
have consistently held that the clauses are valid and enforceable
and do not constitute such a waiver. In Lipcen v, Underwriters
at Lloyd’s, London, 148 F.3d 1285 (11%® Cir. 189%8), the United
States Ccurt of Rppeals for the Eleventh Circuit determined that
applving the Bremsn test was the appropriate method of
determining the enforceability of the forum selection clause.

d at 1291-83. The Court rejected the argument

L

Lipcon, 148 P,
that the Bremen test undermined the policies bhehind the anti-
walver reguirements of United States securities laws. In short,

the Eleventh Circult rejected an argument similar to the one put



forth by Bvanen in this case.® The Court finds that the forum
selaction clause and subsequent foreign judgment are not rendered
invalid by Nebraska securities laws.

BRecause the forum selection clause from the 13886

2

General Undertaking is valid and enforceable, and because the
foreign judgment does not violate a strong public policy of
Nebraska, the Ccocurt finds no reason why it should not enforce the
forum selection and cholce of law provisions contained in the
contracts between the parties. The Court will therefcre grant
the plaintiff’'s motion for summary judgment. The Court will also
deny the defendant’s wmotion for summary judgment.

The underlying English judgment, which was entered on
December 10, 1888, ordersd Zvnen to pay the Society of Lloyd’s
the amount of £146,110.08., Plaintiff’'s Ex. 8. The conversion
rate between United States dollars and the United Kingdom pound

sterling, as of December 10, 19358, was USD 81.66 / UK £ 1.

Ex. A, at ¢ 18. As such, the equivalent deollar

amount of the English judgment is $242,542.75. Pursuant to

nglish law, Society of Lioyd's is siso entitled to interest at

w0

£

eight percent per annum.
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The Lipcon court noted that seven other appellate courts
reached similar conclusions with respect o this
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A separate order will be entered in accordance with

this memorandum opinion.

DATED this 28" day of April, 2003.

BY THE COURT:

/s/ Lyle B. Strom

LYLE E. STRCM, Senior Judge
United States District Court






IN THE UNITED STATES DISTRICT COURT FOR THEE

DISTRICT OF NESBRASKR
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LOYD'S,
Plaintiff, 8:02CV1i18
EVERETT ARNOLD EVNEN, CRDER AND JUDGMENT

Defendant .

Pursuant to the memorandum opinion entered herein this

IT IS CRDERED:

1) The plaintiff’'s motion for summary judgment {Filing
No. 17) is granted.

2) The defendant’s motion for summary judgment {Filing
No. 27) is denied.

3) Judgment is entered in favor of plaintiff, The
Society of Lloyd’s, and against defendant, Everett Arnold Evnen,
in the amount of $242,542.75 plus interest of eight percent per
anaum, which shall accrue from December 10, 1888, until the
judgment is satbisfied.

DARTED this 28% day of April, 2003.

BY THE COURT:

/s/ Lyle E. Strom

-

LYLE B, STROM, Senior Judgs
United States Discrid



