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LORD JUSTICE WALLER: This is an application by Mr Richard Tropp for
-permission to:appeal an order made by Gross.Jon Z4th: \fiay 2004 by: which he gave

summary.jndgment against Mr. Tropp in the suir of £463,881.28, that being the sum of
£296,311,16; ioecthur with interest of £167 7012, In miaking Bis attack on that

degision:Mr T topp also attacks, Aisst, the decision of Gross ¥ dated 20th: Janvary 2004,
.infwhich 'he dealt -with the guestion. whether thie English ¢ourt had jurisdiction and
“whether there had been proper service made on Mr Tropp. He also attacks the decision
‘that certain requests for further information -and requeéis for: disclosure under Part 18

and Part 31 were t0 be ‘decided: at the sinie time 8 the. apphcatmn for summary

judgment, and he atiacks-the decision of Gross T in rélation to certain of those requests
“which, the:judgé refused. 1f Mr Tropp 15 to attack the order relating to jurisdiction of

20th - January 2004, he will need an extension of time in‘which to appeal. That also he
applics for.

As'Gross T correctly recorded, this is a further sad posiscript to the upheavals in the.
‘Lloyd's market which took place some years ago. M Tropp, as he made clear in his
concluding remarks to me, feels very deeply that he should be allowed a trial. He feels
‘that he'shotld be allowed to make the requests and insist.on answers to the requests that
“he has made. He submits that it will be a blot on our system if he cannot have that trial.

“We have a system, as do the courts in the United States, which allow for a summary
process if the case is appropriate for 2 summary process. Of course, no case that is
inappropriate for a summary process should be dealf with by a summary process. But
the importance of having that process cannot be over-cmphasised. It would be guite
wiong for cases to go to trial if there were not issues to be tried. If issues go to trial,

‘where. the time of thc, court and the parties is taken up Wwith dealing with issues which
should not be there, there 18 a-serous wastage so far as the court is concemned, and there

i$ 2 serious wastage so far-as the parties are concemed. If, for example, this case were

-evéil to' go to an appeal at this stage, one would have to recognise that this would

invelve Lloyd's being represented, as well as Mr Tropp being present, and it would

-expose Mr Tropp to the possibility that he would have to pay Lloyd's costs if he lost.

The same wonld go for a situation in which, if that courl decided that there should be a
irial, there would be a trial at which Lloyd's would be represented. If at the end of that

process there was no issue that had been fit to be tred, it would have involved
expenditure which would have to be met by Mr Tropp. The question whether a case is

suitable. for trial and whether the summary process should be applied s an important
one, and one which is in no way a blot on the system.

The sum claimed in this action and for which Lloyd's at present have summary

Jjudgment, represents the Equitas premivm due pursuant to a reinsurance contract dated

3rd September 1996, entered inlo, on Lloyd's case, between Mr. Tropp acting through a
Substitute Agent, Additional Underwriting Agencies (9) Limited ("AUA 9"} and
Equitas Insurance Limited ("Equitas”). The benefit of that night to premium was

assigned by Equitas to Lloyd's, as is evidenced by a Deed of Assignment dated 2nd
-October 1996. That reinsurance contract was an integral part of the Lloyd's market

reconstruction and renewal scheme, often called R and R. The history is well known
and provides the coniext in which the reinsurance contract was entered info. Mr Tropp
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canie into the:category of nensaccepting Names, in the-sense that he didnot accept the
ims offerced, althoughiheisuggests that e did-accept otherfems, Thus, in his written
submissions he disputes that-description.

As 1o the makp—up of the: principal sum clalmed, it compnsed various clements
ule fo.the particulars.of claim, and those elements are set out in
b of Gross I, ‘They included losses declared to; 31st
t:ealled by 15th March 1996, deferred Iosses declared at
15th March: 1996, ‘alled ‘bt unpaid losses ‘at 15th March 1996, mclutimw iriterest
charged to 31st. December 1994, inferest and associated exchange rate adjustments from
1st January 1995 to bth March 1996, and Bquitas additional premium/release. The

pmag)raph 3 of the Judgme'

‘intention was that those: ﬁﬁurcs making up the premium reflected the labilities of the
individual members; and; thus the. figures represented Mr Tropp's liabilities:

Mr Tropp ‘do,cs-n‘th,qﬁﬁ‘(;jS_g:aﬁ}e direction which Gross ] gave himself in relation to the
televant test as 1o whether acase was suitable for summary judgment. The judge set.
-out a sumiary-of that fest in paragraph 4 of his judgment. It.is uwnneccssary 1o reépeal
“that here, but it is perhaps 1mportant fo stress that: the judge recognized. that.if a case

should go to trial, then thecourt should allow it to do so, and that it is only'in‘a cdsein
which there i5 no rruahs.uc chance of a defence succeeding that summary ]udﬂmcnt
should be given,

The issues before Gross T involved, first, the proper construction of certain ¢clauses of
the reinsurance contract. Those clauses have beenthe subject of previous decisions,

‘both of the Commercial Court and of the Court of Appeal. The second question —
‘indeed this took up the greater part of the judge's judgment -- was whether some

compromise: mdcpcndmt of the R and R scheme had been reached between L]oyd‘s and

Mr Tropp, or whether at Jéast sich consensus as had been reached would give rise to

some form of estoppel preventmg Lioyd's bringing their claim against Mr Tropp.
Thirdly, Mr Tropp:took a point in relation to the substitute agents appointed by Lloyd's
to enter into the reinsurance confract. He submitted that AUA 9 was a mere dummy,
that it could not exercise any underwriting judgment, that it was a creature of Lloyd's,
and thus was an entity which on any view should not be entitled to agree on his behalf
the conclusive evidence clause, even if there were other aspeets which it could have
legitimately agreed. He further lock a point in relation to AUA 9, which was much the
same point but in a different legal context, which related to the service of thesc
proceedings on AUA 9, a matter dealt with by Gross J in his judgment of 20th Jaruary
2004.

Tt s right to set out at the outset the clauses of the reinsurance contract which should be
considered. [ will not read them out, having regard to the time. They are clearly setout
in. paragraph 6 of the judge's judgment, clause 3.5, 5.9 and 5.10. it 1s 5.10 which
provides for conclusive evidence in the absence of "any manifest error”.

In summary, what Gross J has ruled is, first, that AUA 9 was an entity and one
recognized by the courts in previous decisions and thus that it had the authority to make
the contract that it did and accept service, as was agreed o by the reinsurance contract.
Second, the judge ruled that, none of the many points which Mr Tropp sought to argue
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gave ﬁse 'to a maﬁifést eTor. i'n ﬂiu ﬁgurcs mtitic—;‘ii“lﬁi’n io Sidc‘s&p t}is.,' cnnclusiw
zhere had kem a comprom;se aﬂrccmcnt re’achc'd- ﬁccansc the 3udf:,c hcld that it was the
clear understanding. of the parties ‘that before. final agreement-was 1eached the same

"wculd be reduced to writing. No such “writing bver evznmated as sxoned by botl
'_pames The judwe further ruled, in relation fo the: questions in Part 18 and Part 31, that

albeif some questions should be answered, 10 the maind the guestions woyld not be

rhaterial aid thus should not: be answered; havmg tegard tortheconclusion:that he had
-reaghed in Telation to-the poinis on'mani ifest error:

“The test for me, as I indicated fo Mr Tropp at the onfset, is whether permission to

appeal shotld be granied at this stage in relation'fo the various.aspects of the judge’s

-Tuling: Permission o appeal should only be given where there is a reasonable prospect

of persuadmg a full court that the décision which has been sought 1o bé-dppealed should

not have been made, or where there is-some: compcl!mo reason why an appeal should
‘Bé heard. I have to ¢onsider whether thereis a ‘reasonable prospect-of 'suteess or a
‘compeliing reason in relation to the summary: 3ud<fment that the judge gave: 1 have to"

consider that'samé -question in relation to the arguability ‘of the AUA Y points in the

different contexts in which they-arise, and I have to consider and apply the same test in
:relation {o the Part 18 and 31 requests and whether the question whether they should be
.answered should have been heard at the same time as the summary judgment, and
whether they should have been ordered to be answered.

The logical place to start is with AUA 9. This is the second point wihich Mr Tropp

‘argued before me this aflerncon and the second point in his notice of appeal. Mr Tropp
-spguests that he has-evidence, which was not-befere the courts which: have considered
AUA 9 on previous otcasions, showing that AUA 9 was simply a dumrity vnder the
‘confrol of the Lloyd's Comporation. Fe submits that the dircctors were: effectively
dummics of Lioyd's, that it was Lloyd's employees who signed documents on behalf of

AUTA. 9 and, although he was prepared to aceept: that: it mlght be appropriate to allow

‘such an enfity into many of the terms of the reinsurance contract, it was inappropriate

that such an entity should be entitled to agree the conclusive evidence clausé.

The attack on AUA 9 was an attack made, first, inthe context of the jurisdiction issue.

‘Gross Jdealt with that attack in detail in his judgment given on 20th Januvary 2004 {tab
34 of the bundles). The judge in that judgment deals with the various points that Mr
Tropp iakes, first holding that plainly AUA 9 is a corporate entity and indeed a separate

corporate entity. He deals from paragraphs 17 through fo 31 with the authority of AUA

'g and -holds that AUA 9 would have and did have awthority to act. He then also deals

with the point taken by Mr Tropp in his written submissions relating to conflict of

Jinterest relating to the fact that the employees or the persons acting for AUA 9 were

Lloyd's employees. He points out that in The Society of Loyd's v Leighs the Court of
Appeal recognized that AUA 9 validly acted as agent for Names. The judge in effect

held that Mr Tropp's suggested basis for distinguishing that decision is simply

unarguable. As it scems to me, the reasoning of the judge is impeccable in this regard.

1t is clear that in previous decisions AUA 9 has been plainly recognized, and its
connection with Lloyd's has been expressly recognized. In my view, insofar as Mr

Tropp seeks now io attack the authority of AUA 9, either to agree any part of the
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reinisurance agreement or to be authorised to accept service, he cannot succeed and will
not succeed in the Court.of Appeal.

He stresses that his- Junsdmtmn point. s diffcrcnt from his- authority pomt bt i truth
tlu,y do come torvery nuich'the same: thmg, ‘because the question is whether AUA had
authority to make the areeiment that it did In that agreement it wasa term. that service
could be effected on AUA 9,and once there is 2 consensual basis for etfectmﬂ service
thatiis.an.cnd of the matter.. That deals with AUA 9.

It is convenient figxt fo deal with the points that relate te manifest error. Gxound 1 of
Mr Tropp's gmuﬂds of appeal secks {oisuggest that the judﬁe applied toonarrow. & fest
of manifest error. Ih his written submissions he refers to a number of authorities but
those authorities relate to different contracts. His difficulty is that the very: clavse and
the very phrase "manifest. error” in this: particular reinsurance gonfract has been
construed by this-court in the past. He secks to place a gloss on what E—Iabhouse 1.3 said
in The Socictyof Lloyd's v Fraser. He seeks to suggest that the judge in his judﬁ“mu}t

“has not followed accurately the suidance given by Hobhouse LY (as hi then was); but.in
“my view the gloss that Mr "Impp secks to-place on Fraser ismot an-appropriate gloss..

As Twould read the judgment of Gross 1, he has correctly directed himself by reference
to the proper construction of "manifest erfor” as indicated by Hobhouse L.

Mr Tropp then suggests that there are various matters that he should be allowed fo

argue as showing that there was a manifest error in the figures claimed by Lloyd’s as

‘part of his Equitas premium. The main thrust of his argument related to the limit which
‘he suggests he placed on the-type of business that was to be written. He ﬁ‘{;ﬁalncd that

he was very much aware of the environmental risks which became the' underlying cause
of the enormous losses that Lloyd's suffered, and thus it was his instruction: that there

should be no environmental risks and indeed no long term risks which might carry with
them those enviroiimental risks. He sugeests that-environmental risks were written, but

in particular he is-critical-of the fact that g very large percentage of ihe business taken

on by his Syndicafe was not new business but was business taken on as’a result of the
reinsurance to close. He suggests that when one looks at certain of the documents to
which he drew my attention, which were tax rcturns, one can see that asmuch as 95 per
cent, or thereabouts, of the business taken on by the Syndicate was: this long tail

‘business, wchiding- these environmenta? risks, and only a very small percentage was

pew business. He also suggests that some of the business written on his behalf was.

‘written in breach of duty by his managing agents or in conflict with other business

written by them. He further asserts in his written submissions -- he did not suggest this
orally -~ that certain stop loss policies had been promised to him but had not been made

available.

The problem with all these lines of argument is that they suffer in my view, and this
was the view of the judge, from the same defect. They all involve crificisms of the
managing agents or those who underwrote for the syndicates of which Mr. Tropp was a
member. They may support claims that he may have or may have had against those
managing agents, or those who underwrote for him, in relation to their faiture to follow
his instructions, but in considering whether the figures which Lloyd's put in their
schedule H, and which are quoted in paragraph 3 of the judge's judgment, there is no
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.-ro()m'fbr an. ai‘gumeni"ﬂicit {hcre ib"a maniﬂ;st crror iﬁ ‘tho‘se ﬁ'g,urcs 'Simp}y' 'by reﬁ:rcncc

wwhich he haci owen ms'{mcuons should not be \mttcn

So far as the:sfop loss'is concerned, he takes another point: He asserts that-cerfain of

the proceeds have niot been credited to himie This is a point that he has made in his
‘written submissions: He did not: expand in his. oral submissions on it. The.answer

appears to be that; either the: stop loss policy was successfully assigned so-as to be able

"o #take into account’in the figures, in-which event there will be no faihire to. taku., the.

stoploss into accountior == this is a point which Lloyd’s accepted and isrecorded in the

judge's judgment — if ihu proceeds werg not assigned, then that stop loss is™still

availableto Mr. Tropp: “This argument does not provide any basis for arguing any

‘manifest error in Lioyd's figures.

Before the’ judge Mr Tropp also took-a point about having resigned in telation to the
1991 vear but before me he did not argue: that he was not underwriting for that year.

‘That he was. underwriting for: that year is in any event. the cffect of the evidence.
. Althouﬂh hewished to resign the factis that he was niot able to Tesign soas. tobe able to:
relieve himself from the liabilitics for that year. Again, that provides no arguable point

on mianifest error,

The position is that, insofar as manifest error is concerned, In my view ‘the judge dealt
with this fuily, and there is no prospect of Mt Tropp being able to succeed.in the Court

‘of Appeal on-any argument that he has put up inrelation to it. There is no compelling

reason for allowing him to run those points in the Court of Appeal. Indeed, as I songht
fo explain at the beginaing of this judgment, it would be positively to his disadvantage
to-allow him to do. He would be liable for the costs of Lloyd's if allowed to do so.,

That brings me to the question of settiement and the question whether there might be
any cstoppet which miight prevent or should have prevented Lloyd's {rom commencing
these proceedings. Mr Tropp was troubled about the fact that he did not have a proper.
opportunity to put together 2 bundle relating to this aspect before the matter was heard
by the judge. Indecd, he explained to me that the bundle appeared 1o stop when there

‘was further correspondence which it was material for the jodge to see. Mr Tropp's

difficulty is that if He wanted to run an argument that there was-a complete agreement,
hen, whether or not Lloyd's were putting in another bundle, he had the opportunity to
put together such material as he-wanted to put in so that this matter could be argued. It

s not necessary to go further into that because he is not now suggestmﬂ' that all the

material is not before the court. When one examines all that material he is faced with
the same difficulty as he was faced with before the judge. Mr Tropp says, in cssence:
"Surely a deal is a deal when two persons agree it over the telephone. Here 1had @ deal
with the Chief Executive of Lioyd's. The Chief Exccutive of Lioyd's knows that he had
4 deal.” Unfortunately parties can get very close to there being a binding agreement in
law without there being 2 binding agreement. Indeed, when they get that close some
might criticise one party who then reneges on what had apparently been achieved
orally. Mr Tropp says that this is an instance where Lloyd's were agreeing to accept a
figure of $5,000 and now have totally reneged on that figure. Thave 1o say that I have
sorae sympathy with Mr Tropp on that, as far as 1 have looked at the comrespendence.
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Bufone: ﬂamo is'clear,-and that is that-the judgeswas ngbt in law. Indeed Mr Tropp at
ong-stage was. constmmcd lo accept that! the judge was: right, that nobody, neither Mr
Tropp 1t those from Lioyd's, thouglit'that-there: would be & binding contract untily not
only.afigure had been agreed, but the details of the settlement agreement had. been

“feduced o vytiting and signed by cachi s1du As Mz Fropp-at.one stage put it; he Would
ot have gone:on asking for that docurment i€ he did not believe that until he had it he

didnot have'a fullyted up déali As T see it, there is no answer to the judge's point, that
i 1hig -mstance -an agreemerit had ‘riot ﬁndﬂy been teaclied as 4 legally binding
agreement;

M Tropp would seck to argue: for somethmv less so as to give him some. form:of

estoppel. “That is an ;mpossﬂale argument: He: cither had an agreement under which
there was a seitlement and which would preclide Lloyd's from bringing this action or

“he did 1iot, If he did not, then it seems to:methat there can be no basis for holding that
‘.Lloyd s-should be estopped in.any'way from bnngmo the action that thcy have. There
:13 mo prospect: of persuading the Court ef Appgal 1o fake a different view from that
taken By thejudge inrelation'to setilement..

So far asthe Part 18 and 31 requests are:concemned, what I sought to get Mr Tropp to

-do was to identify any request for disclosure under Part 18 or Part 31 which weiit
outside the points on which the judge had ruled that there was no arguable.case on
“manifest error, 1 did that for obvious reasons; because: if 4nd insofar as the requests,
“which simply have gone fo items which-were not arguably manifest.error, the judge was
‘right in saying that he would not order disclosure or answers. At first, Mr Tropp

explairied to meone item which related to a question which.the judge had ordered to:be

-answered and which Lloyd's should answer, so that matter cannot help. He then went

16 two matters. The first related to what I can describe as the clawback point. Mr

Tropp's assertion is that the agents have been deducting cominissions and that Lloyd's
swere under an obligation to obtain those commissions as part of the deal that was done
‘in connection with the R and R, and that if those commissions were taken into account,
‘or if he could discover by requesting information that there were sums which Lloyd’s
‘had failed to recover under clawback, that would affect his case on manifest error, It
‘seeins to me that in tlis arca the judge was again right. What the judge said in
;pardgraph 22 1s this:

"As to the application of various credits available, or said to be available to Mr
Tropp, some, say Lloyd's, have been applied or if they have not been the failure
is down 1o a Members' Agent not passing over the money or indeed to Mr Tropp.
But be all that as it may, Lloyd's int any event has no obligation to allow any such
credit against the monies claimed. (Sce Clause 59 of the Reinsurance
Contract)."

As it seems to me there is no answer to that point.
On the next point Mr Tropp seeks to suggest that in some way; because of the deal done

between Lloyd's and Equitas, in relation to the assignment of premium and the RITC
debts, that this was a security arrangement, as the assignment itsel{ makes clear. Thus
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he argues insomesway. he would have been released. by the: TECOVErY: that-Llpyd's have
:made., Thisis dealtithin pamaraph 23.ofthe judge's judement where the judge said:

"Mr Tropp's- submzsswn as tothe asswurnent is likewise bad; cssmmaily for the:
Teason given by Mr-Yeo inhis skeleton arcument:

‘Whether -or. not Lloyd's ‘has alrcady recovered -the -amount. secured by the:
assignmentolthe RITC debtsidoes not affect: Lioyd’s title or ability t6"continue to'
collect {hose RITC debts, since the assignment was a-valid assigoment at law.

Further and yet again, even ifall thisis:wrong the highest it can be puiis that Mr-
Tropp has-his remedy by way of counterclaim: Clause 5.5 itimust be underlined
and re-emphasised does not preclude counterclaims.  But still no- defence is:
disclosed o the Lloyd's clalsn."

As it seeris'to-me, that again is right. There was an assignment of the premium due to
Equitas to Lloyd's. Lloyd's are entitled to sue for that premiunt: In effect; it is not to-

the point that the amount of the RITC debtwas secured bythe ass:gmnem

There is one other point which, although perhaps more minor, relates:io the interest.
Mr Tropp suggests that interest should not, run from the date from which the judge
suggested it-should run: Mr “Tropp was arguing that since Lloyd's c,ﬁ"ecmdy strung

‘him along in suggesting that there would be an agreement, the interest should run from

the time when ihe negotiations broke down. That was an argument put to"the judge.
The judge, in therexercise of his discretion, held that since Lloyd's were out of. their
money there was no reason why interest should not date back, no-reason why'it should
run from some later moment. In reaching that-conclusion the judae Was exercising a

discretion. In some instances it may be that a different judge might have taken a
different view, The vigw that the judge took cannot be said to be wrong or such as
‘would enable a court of appeal to interfere. There is no prospect of persuading the

Court of Appeal fo reverse the judge on this aspecl.

As 1 indicated at the outset, Mr Tropp will be disappointed with the result of this
application which must fail. Bui, as I said at the outset, he must at least take. comfort
from this, thai he will not have to meet the costs of Lloyd's with which he would have

been saddled if he had been allowed to pursuc a hopeless appeal at which they had been

represented. In the cir¢umstances this application for permission to appeal must be
dismissed.

ORDER: Application refused; application for stay refused; application for permission

to appeal to the House of Lords refuscd; application for a stay of the Part 18 guestion

-on guantum refused.

{Order does not form part of approved judgment)
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