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MR. JUSTICE GROSS:

This case represents another sad poststript te the upheavals
in: the Lloyd's market of some years ayol.

By application notice dated 11“‘ﬁarch 2004, the Claimant
{"Lloyd's®) claims summary judgme: er Part 24, CPR
against the Defendant ("Mr. Tropp') for:

*%,. The sum of £256,811.16..

2. Interest in the sum of £236,748.63 up to 19 August 2002

and continuing at the rate of £48,79 per day.

Becaise the DeLendant has no real progpect of succeugfu11y
defending the claim and there is no other reason why the case
should be disposed of at trial.w

‘The principal sum claimed repreaents the Equitas re1nsurance
premium due pursuant to a reinsurance contract dated 3r
September, 1895 ("the Reinsurance’ gonbract"), entered into
between Mr. Tropp and Equitas Reinsurance Limited ("ERL"),

the benefit of which was a551gncd by BRL Lo Lloyd's, as

‘evidenced by a Deed of Assignment dated 27 October, 1996.
‘Pausing there, the Reinsurance contract was &an intégral part
©f the Lloyd’'s market Reconsgtruction and Renewal scheme

{"R & R"}; the history of that scheme is well-known and

provides the context in which the Reinsurance contract was

entered into. Mr. Tropp came into the category of

non-accepting names. As to the: make-up of the principal sum
claimed, it is comprised of various elements, recorded in
Bchedule H to the Particulars of Claim as Tollows:

"Losses declared to 31 December 1994 but not called by 15

March 1596 {£87,024.00)
Deferred losses declared at 15 March 1996 (£5,373.00)
Called but unpaid losses at 15 March 1996 (including interest
charged to 31 December 1994) {£95,085.00)
Interest and associated exchange. rate adjustments from 1
January 1995 Lo 15 March 1996 (£9,371.00)
guitas additional (premium)/release (£114,439.00)
Total (£311,282.00)*

There was no disagreement with the relevant test for summary

dudgment; both parties expressed themselves contenlt with the

summary which I ventured in Babcock v Mitsui [2002) EWHC 2728
{(Comm}, at para. 24, where I said Chis:

WIn the light of the guldance given by Swain & Hillman...and
Three Rivers DC v Bank of England..., an application under



‘Part 24 should bé approdched as follows:

(1)  Ordinarily; disputes are to be resoclved at ‘trial, on
- the evidence and after comp?etxon of disclosure and
othel pre trial procedures; in that sense, Parxt 24
confers ofi the. court an exceptional power.

{2) Properly used, the Court's power under Part 24 is a
salutary power; it is there, ulbimately in the
interests of all concexned, to dispose of cases {(or
issues) that are not fir for trial ab all.

(3) The test of whether z casg {(or issue) is fit. for trial,
is whether there is a real prospect of the c¢laim or
defence, as the case may be, succeeding; “real® is
equivalent: to "realistic! and is to be contrasted with
"fancifuld.

{4} It is nob appropriate to utilise Part 24 for the
purpose of conducting a wini-trial on the document&
without disclicsure and without oral eviderice.

In a nutshell, ¥Mr. Yeo who appeared for Lloyd's submitted
that the case was appropriate for sumpary 3udgmenL because,
as a matter of law, Mr. Tropp had no real pzosmect of

succes sruIIV‘defendlng it. Mr. Yeo relied in particular on
the following matters: (1) First, on the conclusive evidence
provisions of ¢l.5.10 of the Réinsurance contrack, subject
only to manifest error of which none could even arguably be
shown here; (2) Secondly, on c¢l.5.5 of the Reinsurance
contract, which, in respect of the Eguitas premium
constituted 2 "pay now; sue lédter; no set-off" clause; (3)
Thirdly, on the es tabllshed principle that there was no
questicn of Mr, Tropp having a right of rescission, which
would impact to the detriment of third party policy hoWders
This aDDroaCh, Mr. Yeo submitted, was supported by {at least)
the following decisions: Society of Lloyd‘s v Leighs [1997]
CLC 755 (Colman J); 1,398 (CAJ; Society of Lioyd's v Fraser
{1998} CLC 1,630 {CA): Price v Society of Lloyd's[2002] 1
Lloyd's Rep IR 453 {Colman J}. In the llghL of this legal
framework, the reality was that Mr. Tropp's position was
hopeless and summwary judgrnent should be entered.

Before proceeding further, it is appropriate to set out the
terms of c¢ll. 5.5, 5.9 (given a point raised by Mr. Tropp)
and 5.10 of the Reinsurance contract:

“5.5 kFach Name shall be obliged to, and shall pay his Name's

Premium in all respects, free and clear from any set-off,
ovnterCWaim or other deduction on any account whatsoever
ncluding in each case, without prejudice to the generality

cf the £ormg01dg, in respect of any claim against ZRL, bhe



‘Substitute Rgent, any Managing Agent, his Members' Agent,
Lloydis or any ouher person whatsoever, and:

{a) in connection with any procemdlnqs which may ‘be: brought
to. enforce the Namels Obllgatlon to pay his Name's
Premium, the Name hereby waives any ¢laim to any stay
of execution and consents to the immediate enforcement
of any judgment obtained;

{b} thé Name shall not ‘be entitled to issue
'prooeedlngs and no cause of action shall arise or
acerue in connection with his obligation to pay his
Name's Premium unless the Jlgblllty for his Name's
Premium has been discharged in full, and

(¢} the Wame shall not seek injunetive or any relief for
~ the purpose, or which would have the result, of
preventing ERL or any’ assignee of ERL- from cnforc1ng
the Name's obligation to pay his Name's Premium.

5.9. ERL shall be entitied to set-off against the Name's
Premium of any Name who is not an aecepting Name any amount
which ERL would otherwise be obliged to pay to that Name
pursuant to clause 3 as reinsurer of any Syndicate 1992 and
Prior Business insofar as it relates to any personal stop
loss contract or estate protection plan of that Name.

5.10. For the purpose of calculating the amount of any
Name's Premium as set out in Tlause 5.1{b} and the
amount of any Name's Premium discharged by the transfer
of assets or the amount realised through the liquidation
of Eunds at Lloyd's for application in or towards any
Name's Premium the records of and calculations performed
by the CSU shall be conclusive evidence as between Lhe
Name and ERL in the absence of any manifest error...'

In hig persistent but always courteous submissicns in
response to the application, Mr. Tropp made a large number of
points which Mr. Yeo consistently for his part with his duty
towards an unrepresented opponent, helpfully summarised as
follows. There were, said Mr. Yeéo, eight categories of
alleged manifest error to be extracted Ffrom Mr. Tropp's
submissions.

"{a) MSU detsrmination ocutside 'intention of
parties?

{k} AUA 9 had no authority bo act for D...
(c) Settlement.

{d) Inclusion of all of his losses in APH syndicates...



{e) Failure to include specific 'credits:'...
{i) Share of syndicate assets
{(ii) Profits from syndicates.
(1i3)PSL proceeds actual and acerued.. ,

(f) Failure to include cther more general credits
ariging from alleged misrepresentations, failure
to regulate/investigate/claw back. ..

{g) Title to sue...
(h) Variation in reported total RITC debts,. .

it is appropriate to say 'a little more about certain of the
Lhemes developed by Mr. Tropp in oral argument. and drawn from
this rdther more global summary.

First, submitted Mr. Tropp, he had entered intd an oral
settlement agreement with Lloyd's. This agreement had been
entered into orally between Mr. Tropp and Mr. Ron Sandler,
then Lloydis Chief Executive, on or aboul 24th/25th March
1887, “The terms of the agreement were that

(1) Mr. Tropp would pay $5,000 in full and final
- settlement of his obligations.

(2} Mr. Tropp would sign a full release for Llovd's
and all other parties concerned.

{3)  The "old" form of individuzl settlement agreement
would be used, which did not require Mr. Tropp to
acknowledge the debt dus from him had. there been
no settlement, a figure necessarily substantially
in excess of the settlement figure.

Secondly, the syndicates had not been undertaking
insurance and Reinsurance business in the years in guestion,
they had simply been carrying forward balance sheet losszes
from previous yvears when Mr. Tropp had not been a hame on the
syndicate or syndicates in question. Against this background,
the cazleulation of the premium due from him was cutwith the
intention of the parties and/or there was manifest error.
Manifest error, as was common ground, depended on contractual
interpretation.

Thirdly, Mr. Tropp swphasised that he had no history as
a litigating name. He did not wish to unwind the R & R
scheme or the Reinsurance contract as a whole. He only
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wished ‘to unwind a few syndicate outcomes. e had, he 'said,
been.placed in. the wrong syndicates. Hes had given '
instructions that he should nob be placed into: the APH
uyndlcatcs‘

Pourthly, Lioyd's had no title to sue. IE claiméd as an
assignee. but had already recovered the amount seciired by the
assignment 0f the RITE débts.

Tlfﬁhl?} tr. Tropp had sought o resigd dn order to
avoid being @ hawme on the 1891 year, but urongfu_ly his
Memberts Agent had lalled 0 give effect to his ¥esignation.
Lloyd 5. wds ‘angverable for that failure,

Sixthly, his syndicate reserves had been dﬂpleted
thereby inflating the premium set to be due from him.

Seventhly; against this background, summary judgment

should be refused. ALL the more so when Mr. Tropm S numercus
flequests under Part 18 and Part 31 were taken into:

congideration. The information and documents which he sought

and which ‘it is unnecessary to set cut here would shed light

on the watters already summarised. Summary judgment should
not be ordered without giving him at least the opportunity of
obtaining such material.

Mr . Tropp-added that he had placed before the court the

most evocative iltems, as he put it, of the evidence in the

case, but these were, he szaid, specimens or exampleés and,
were the matter to ge to trial, theres would he more.

In wy Jjudgment the context of the present dispute
and the applicable legal framework may be summaiised as
follows:

{1} It is necessary to distinguish sharply between the
position of Lloyd's and the position of an individual
Name's Managing and Members' Agents. In particular, as
Lo Managing Rdents in Llioyds v Clementson [199%5]

1 Lioyds Rep. IR 307, page 330, Steyn IJ (as he then
was) said this:

F... the name relies on and assumes the risk of the
honesty and skill of his managing agent. Manifestly in
the Lloyds svstem there is no assumptlon of
responsibility by Lloyds to supervise the investment or
underwriting decisions of managing agents. That does
not mzan that Lloyds has a licence to act in bad faith
for improper purposes or cotherwise in an unlawful
manner, but thal wmerely means that such action would bhe
ultra vires.?



{2) The:'R & R scheme.wés'bgthucomplex-and;iundamentalwtq
Lloydis! ability to address the -crisis facing the market by
the early 1%90s. The history has been set out very fully in
previous decisions. For example, in Leighs {Colman J) at
bages 761-2 apd in, Fraser (Court of 2ppeal) at pages 1634 and
following. It suffices to -setb out here an extract from the
Court of Appeal judgment in Fraser at pp 1635-6.

“By 1981 or 1992 it had become ¢lear. that the market was
in a state of crisis. There was & rigk that the ¢laims
which would be made upon Names or were outstanding wers
Yiable. to overwhelm the resdurces of somz of them. The
Reinsurance structures within the market were themselves
unlikely toibe able fully to protect Names against their
liabilities. Syndicates were finding it impossible to
close certain yearg:  Reinsurance to close was:
impractical or unavailable. This sericus situation had
sibstantially come abdul becauss of one :or nore of the
. various matters to which we have previously referred,
but whatever their causes the gdifficulties for the
market and all those involved in it require to be
addressed and the Society had of necessity to look for
solutions and seek to provide remedies ~ the 'R & R
scheme. The measures adopted involved the Society using
its byelaw making powers, It effectively introduced a
compulsory Reinsurance -and Run-0ff scheme. It was put
to the members of the Society in 19%6. An extremely
lengthy and complex offer document. was published. Those
who signify their assent to and willingness to
co-operate with the proposal had the advantage of
various financial arrangements which whilst not
affecting their ultimate: liability Ffacilitated their
discharge of it.

Those who did not accept the proposal, the non-accepting
Names, were nevertheless required to Run-Off their
cutstanding liabilities dn accordance with the
reconstruction scheme and reinsure them as provided for
in the 'Equitas' Reinsurance contract which was an
essential part of the scheme. This contract provided a
method whereby a single legal entity of assured ability
and willingness to discharge the insurance liabilities
of Names to those who had placed ‘insurances in the
Lloyds market from outside (as well as form inside the
market) could do so in an orderly and assured fashion.
Part of this Reinsurance scheme, which was effectively a
Reinsurance to close, required the individual Names to
pay a Reinsurance premium to Eguitas which corresponded



to an. assessment of each name’s odbgtanding ilab1lltles
accrued in the future dowd to the end of 1952, 'The
contract or related contracts had alsc to make provision
for: the orderly appllcablon of the asséts of the
individual Names within the market, lncludlng theiyr
assets held By or formally held by their maraging
agents, theiy ex1sting Reinsurance contracts, thedir
‘varicus trust funds and deposits ‘and the litigation. Fund
‘which had resulted f£rom the successful, Iirigayion of
‘groups of Names againsg those who had culpably nok
“digcharged their duty of safeguarding the interests of
Nawmes, It was in the tre aLment ‘of sugh assets that the’
-settlement document primarily distinguished between
‘those who accepted the scheme and those who did not.#

It is by now beyond argument that the R & R scheme and
the Reinsurance contract were both validly entered into.

{3) The provisions of clause 5.10 are ‘emirently
understandable against the background of the R & R
.‘8cheme. I can do no better than to respectfully refer to
‘and -adopt the observations in this regard of

Hobhouse 1J, as he then was, in Fraser at pages 1658-9
and Colman J in Price at pp 465-7 and 45%59. It is again
necessary to read what they said. Hobhouse 1.J said this:

'“Clauuc 5.10 is drafted in comprehensive terins. It i
not. an unusual type of clause and is in’ pr1nc1ple
.ampromllate to this contract. TIf as discussed in the
preceding parts of this judgment... the applicants had
been able {¢ show that the qOClety or Eguitas or CSU
{now MSU) had misconstrued the contract, then it would
have followed that the calculations would have had to
have been reopened. Bub that is not the case. The
records of and calculations performed by MSU are to be
conclusive evidence of the amount of thHe name's premium

Fact as set out in Clause 5.1(b) and the amount by which it

' has been discharged by the transfer of assets or other
suns realised, save for any manifest error. The
calculations have been produced together with the
figures upon which they are based derived from the
records of the CS5U. The exercise has been a highly
complex one. It has necessitated the CSU in collecting
and collating the figures from each syndicate of which
the given name was at any material time a member. The
resultant. calculations led to the assessment of a
Reinsurance premium which the name is reguired to pay
under Clause 5.

The first argument of the applicants was that they were
entitled to inspect and check the accuracy of the
records in the possession of the MSU and the figures
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derived from them, This submission involved. a
concradiction of both: the eXpress wording and clear

intention of Clause 5.10. The MSU wag the body which

was -charged w1th the: rcspon51b111Ly for undertaklng that
task and it is the fruitg of their work that are to be
taken. for the purposes of sett31ng the 11ab111ty of the
name for his Reingurance premium under Clause 5. It was
argucd that it was dwpossible to tell whethexr there was
any ‘manifEst erroxrt in the figures unless such an
investigation was carried out. This too was a
contradiction of thé provisions of this clause. The
*lguzcs are to beé taken as correct unless in their own
terms they manlfesLWy cannot be correct or if the name
by pointing to some other piece of evidence can
demonstrate that they clearly cannot be correct in some

espect. 1t is for the name to identify and demonstrate
séme clear error. The appllcants who are relying ugon
this point have riot shown any arquable case that they
are able to do this.

It will be appreciated from what we have said that we
have not accepted one of the arguments put forward by
counsel for the Socxcty, that only internal
inconsistencies in the figures can be looked at for the
purpese of showing manifest error. Had, for an QXumple,
a name been able to show cleﬁrly that another name’*s
data had been used in place of his that would have
sufificed Lo show at least a arguable case of manifest
2Yror. . "

Colman J. said this:

"{i} The Reinsurance of the 1992 and prior undelwrltlng
yvears was fundamental to the R & R settlement scheme.
The calculation of the Reinsurance premium was a matter
of immense difficulty, not least becauss of the impact
on market exposures of the LMX spiral. The reserving
exercise necessary to calculate the global premium to
be paid by the Lloyds market to Equitas was undertaken
with great care and after taking comprehensive outside
expert actuarial advice... The global figure thus
arrived at was a conseguence of a process of reserving
by reference to the book of business of each syndicate
and the part of the global premium attributed to each
syndicate was derived from that syndicate's exposures.
The members of the syndicate then became liable to pay
what was called 'the Bquitas additional premium' in
accordance with the extent of their participation in
the syndicate. ..

(i) The R & R scheme involved an offer being made to
underwriting members of Lloyds which they were obliged
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to accept by September 1996. Whéther they accepted or

not they were. obliged to pay the Egquitas premium. They
had. to pay their portion of these losses which had been
ddentified @5 accruing to their syndicateés up to 15th
March 19%6; including those attributable to: 1993. 1If

they had accepted Lloyds offer in consideration of

waiving all claims #dgainst those involved in the
underwriting in respect of the 1992 .and prior years,
theéy were entitled to what were termed "debt credits’. ..

€ impact of these debt credits was to reduce the total
mount of what would otherwise be payable to Lioyds by
‘the member. Payment -of the Equitas ‘premium was to be
made to Lloyds and mot to Eguitas because. .. Equitas
had validly assigned the right to payment of the premium
to Lloyds. S

(iii) As part of the process leading up to the putting
forward .of the offer contained in the settlemént offer
document:, Llovds provided to each member an indicative
finality statement in March 1996. This as based on

. syndicated declared results up o 318t December 1994 .

It showed an indicative or provisional calculation of
the Equitas additional premium. Then in August 1996
Lloyds provided to each wmember a finality statement.
This was based on the latest underwriting information
and reserve figures in respect of each syndicate which
had become available since prepiration of the indicative
finality statement. These were the figures by reference
to which the underwriting members were to decide whether
to accept the terms of the R & R sebtlement cxpressed in
the settlement offer document. Again, it showed the
amounts payable in respect of accrued losses and in
respect of the Equitas additional premium.

{iv)  Following the coming inte operation of the R & B
scheme, MSU sent out to all members an account notifying
them of the amount which was due from each. Tf the

member had accepted R & R debt credits should shown. If

the member had not accepted R & R these would not be

:shown and no deductions would be made on that

account.. .. ®

The further passage which I must read from Colman J's

Judgment is this:

"Uniess Mr. and Mrs Price can establish that there has
heen a manifest® -- -

and the word "manifest" is italicised in Colman J's

Judgment - -






