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LORD JUSTICE RIX: This is ‘the application for permission to appeal of

Mr Richard Tropp, a litigant-in person.. [-am.indebted 10 Mr'T ropp for his: careful
‘submissions, which can be:found in his lengtly grounds and skeleton arguments. His
written submissions, <md today his-oral Submmwm, speak volumes-{or his hard work
and research in an arca of law which I think is not even that.of his own nationality, for
I thmk he-comes from America, and he has worked extremely hard to present his case
toithis cowrt, and no doubt to the.court befow; as clearly as he can.

His application arises out of claim brought by the Society of Lloyd’s as a’ssignee of
Equitas™ claim under the Reinsurance and Renewal contract of 1996-(R and RY; for the
Equitas premium applicable to Mr fIOpp as a'Name at Lloyd’s. Mr Tropp is one-of
that minority of Names at Lioyd’s who did not signup to Rand R, but who have,
nevertheless, found themselves in the uncomforiable position of having to meet
claiins for the Equitas premium whlch under the R and R contract was imposed upon
them, pussuant to their obligations at.Lloyd’s, despite the fact that thicy were not
quuilca}iy corisenting to the Rand R contract. On- 24 May 2004 ‘Gross T heard the
Society’s Equitas premium. claim against him in summary form, and granted summary

judement. That judement was obtained, as happened not mfrequuxﬂy in these courts

over the last few years, with the help of clauses in the R and R contract which contain
conclusive evidence and no set-off provisions. In those circumstances; Mr Tropp’s
ability to resist that elaim was limited, judgment was given against him, he sought
permission 1o appeal against that judgment from this court but failed before a coun
presided over by Waller LT on 2 November 2004,

‘There remains, however, Mr Tropp’s counterclaim in the proceedings brought against
him by the Soclety, which of course was not touched by the no set-off provisions of
RandR. That counterclaim was considered by GlosterJ in her judgment of
5 Novembeér 2004, which is the judgment from which this application for permission
to appeal arises. In her judgment she gives her reasons for summarily dismissing
Mr Tropp’s counierclaim on the strike-out basis that his litigation was highly
speculative and did not disclose any reasonable prospect of success. As part of that
strike-oul, she refused fo give permission to Mr Tropp to amend his counterclaim o
join o it numerous - indeed very numerous - other parties apart from the Society, in
the form of Mr Tropp’s managing agents, or members™ agents, or conirolling
principais of those agencies or, in other cases, individual persons.

1 should also mention that applications by Mr Tropp for further information or
disclosure from the Society which he made pursuant.to Part 18 or Part 31 of the CPR
were rejected either as part and parcel of Mr Tropp’s failure on the Equitas premium
claim before Gross J, or to the extent that Gross J left over for consideration, as part
of the counterciaim proceedings, certain of those requesis for further information or
disclosure, failed before Gloster I as part of her strike-out judgment.

What, then, is Mr Tropp’s counterclaim? [t has been developed and claborated in his
written and oral submissions, but the essence of it has t be found in the particulars of
his statement of case, and I therefore take the essence of the counierclaim from his



“Defence and Counterclaim™ at section 7 of the appeal bundle

document headed.
before us, in'particalarat paragraph 38, which | wvill read:”

“The defendant-avers 1o the Court, in contemplation of the relief he will. seck in
the ‘covmferclaims {o- follow; that there has been a systemic ‘institutional
‘performance failure hy Lloyd’s —a failure to supervise, in:itsmarket -promotion
gcapacﬁy, and to-regulate; under its statutory delegation ‘of authority. -- in turning
its head to: and consc;ousiv avoiding, rather than sarmus}y reviewing and:
_"prowdmﬂ relief for, WTon"ful ‘behaviour by pdrugu_ldr,dgt:ngius.-w}};bh_-_m@hmlsed
‘Tropp and-oiliers on his particular Syndicates. This'is compounded by Lioyds’
-claim now seeking more fruft of the arguably poisonous tree.

#4t irial, in'evidence documenting years of rebuffs by various Lioyd’s offices as
‘he-sotight internal relief, Tropp will shown an endemic and continuing failure of
.corporate ethics. and. governance, a pattern of nonfeasance and deliberate
avoidance by Lloyd’s wand its officers, of its supérvisory and regulatory
institational responsibility.

“It is beécause of such pervasive failure in govermnance, and arguably of morl
courage; that Tropp prays the Court for remedies now sought.”

Mr Tropp then in his counterclaim, under the heading “Remedies Sought in
Counterclaim® set out declarations: ¢r specific performance that his counterclaim
sought. Fifst, he sought a declaration that his counterelaim did not fall within the
immunities to liabikity provided by scction 14 of the Lloyd’s Act 1982; he also sought

specific performance by Lloyd's of its obligations under the Lloyd’s Act 1982,

concluding but not limited in particular to what are described as recalculations of his
losses and liabilitics, a refund to him of monies revealed by the recalculation, and a
¢law-back orunwinding of R and R, i not earlier reinsuranees to close.(RITCs) in his
syndicates; and with reference to the further parties- whom he sought to join by
amendment to his counterclaim, a declaration for what he descitbes as “a
disgorgement” of his pro rata share of the fees and expenses taken in error out of the
syndicate’s reserves by managing and menibers agents and their like.

So that is the essence of the counterclaim made, both against the Society and against
third parties yet to be joinéd 1o that counterclaim. So far as the Society is concerned,
the counterclaim sets up a systemic fatlure 10 exercise its supervisory regulatory
institutional responsibilities and, pursuant to that, secks monies by way of
recatculations and claw-backs and unwindings of RITC premiums, the effect of which
has been debited 1o Mr Tropy and his fellow Names; and against the third parties yet
10 be joined, he secks fees and expenses involved in the RITC process. { am trying,
very swifily, to expound and gloss Mr Tropp’s pleadings, but that Is the essence of
what I find in his counterclain.

One of the questions which arose before Gloster J was whether that counterclaim
raised a case in fraud against the Society. Fraud s not addressed expressly and
specifically in the counterclaim to which I have referred, but nevertheless the judge
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vas-prepared to-assume, with the assistance:of Mr Tropp’s: skeleton arguments and.
arai submissions, that his meference to the Sociely’ turning iis head and conscionsty

‘aveiding - or dehi}uamiy avoiding - its supervisory and regulatory responsibilities:
‘amounted to a.dishonest; or reckless, disavowing ofits responsibilities, what has:béen.

déscribed at times as the dishonesty invélved i “Shut- eye knowledge™ - a reference of

‘course to. Admiral Nelson's famous putting of a telescope.to blind eve:

That; as 1 say, is the essence of the-couriterclaim, involving as the judge was prepared.

1o accept, at any rate forthe sake of argument, a:claim. in fraud. Nevertheless; in-
‘elaborating his sitbmissions in writing and orally;
fault:on the part of the Society, or pcrhap‘; others as well, and remedies to which:that

,’\dr'lrcnpp has also prkLﬁ about

fault gives rise; he submits, arising out of the peneral fawof insurance, as found. either
i the Marine Insurance Act 1906, andin ‘pardicular. section 17 with iis referenceto the.

duty of utmost good faith, or clsewhere. in that Act, or in the common law of
insurance as that has been developed in: the courts” ;umpmdence

Nevertheless, despm eitidite teferénces to Eiglish inswrance faw, statufory ‘or
‘common law, what is not easy to- discern from Mr Tropp’s: submissions. are the

parficular canses of action upon which he relies for the purposes of his counterclaim,

pther than [ have sought to express them by reference to the counterclaim ifself
expanded by the incorporation of-a case-in fraud. Thus, although the counterclaim
refers to breaches of supervisory duty there is no express reliance upon express terms
of contract, or indeed implied terms.of coniract, between Mr Tropp and the Sociely..

OFf course, as a Name, Mr Tropp was enfering into-a range of coniracts - not with the
Society, but with- members’ agencics and managing agencies - and of course as a
Name he-was entering into all kinds of insurance contracts, underwriling contracts
‘and reinsurance contracts as-one Name on a body of Names known as a syndicate.

Indeed, for these purposes, Mr Tropp has referred us to the comparatively recent case
‘of Sphere Drake Insurance v Euro International Underwriting [2003] Lloyd’s Rep IR
525 in which Thomas J found a case of dishonesty proved by the claimants in that

case, Sphere Drake Insurance Litd, against a combination of agencies and individuals.
Mr Tropp relies upon Thomas J's-analysis in that case of whal really amounted to a
dishonest conspiracy by the defendants involved. to reinsure dishonestly, 1o insure or

reinsure apparent risks which were, in truth, going to lead to incvitable losses as a
‘result of underwriting done in past years, and {o do that without proper disclosure to

the insurers or reinsurers. It may be, I do not know, 1 say nothing on the subject, that
similar claims if made by Mr Tropp against agents with whom he dealt and
underwriters who were effectively in eharge of the business of the syndicaies upon

which he was a Name, might lead to similar claims being aired with possibly similar

success. | know not, but Sphere Drake was a case which was brought against agents
and individuals and not against the Society. I do not understand how that apalysis can
be brought home against the Society by reason of any doctrine of the Marine

Insurance Act or of insurance Jaw other than through the analysis which I find in

Mr Tropp’s counterclaim that is an analysis of the breach of the Society’s regulatory
and supervisory functions.
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The: d1fﬁculty abouf that, however, is of course that:section 14(3) of the 1982 Act

provides an express imumunity for the Soeiety from liability-in damages mhermsa than
{for fraud.. The section can be found set'outin an annex:10 the- judomcm of this court.

in  Jaffrav'v_ Societv of Lloyd™s: (unreported, 26 July 2002), where this court
considersd at considerable length the claim by various Nanies under the: Jead of
Mr Jaffray, who has ‘given his pame to the case, in fraud againsi the Socicty; but.
rejected’ their claim:  Those claims were 1{:_10(:1(:@ not because of any inmmunity
contained within section’ "14(__
mot- because the Names: in that case were not able 1o go s0 far as fo point’{o:
-represenfanons which: were found to-amount to misrepresentations, bui. because their
case in:fraudulent misrepresentation otherwise failed on the:merits; on the basis that

3 —.n\prgssly, fraud Jay oufside such immmitics - and’

dishopesty was not proved..

Ttis well known that, in order to ensure that a case in fraud d”dm%i the Society could.
be considered over as wide a base as possible, motice was given through the.

‘Commercial Court ihat all Names, apart from M Jafffay, who wished to bring a claim
in fraud should join- themselves 10 those. proceedings, as: they were permitted 1o do.

Their various ways of pumnff a case in frand were considéred, but all failed, not, as|

say,-ori the basis of not having a representation upon which fo- tely, but-upon the basis
of no dishonesty.

How: then, in this case, does Mr Tropp seek to avoid the immunity in respect of all

‘breaches of duty sounding in demages other than in fraud, or the jurisprudence of

these courts, the Commercial Court and this court, in recent years 'which has made the
path of a Name secking 1o ¢laim against the Society:a siony path? Perhaps I should
just briefly mention the leading cases in recent years which 1, and indeed Mr Tropp,
have in mind in this connection. In the Society of Lloyd’s v:Clementson {1993} CLC
117 this court dealt with a submission as to the nature of the effect of section 14(3).
Atpage-122 Sir Thomas Bingham MR said this:

“The clear and simple purpose of this agreement [he was referring to the
underlying agreement and undertakings that a Name eniered into with
the Society of Lloyd’s upon becoming a Name, and-in-order 10 become a
Name} was to ensure that on his becoming a Name, Mr Mason became
snbject to the regulatory regime of Lloyd's. The clauses governing
choicé of law and venue weré ancillary fo that ebject. No contractual
obligation was needed to restrain Lloyd’s ftom acting unlawfully, ultra
vires or in bad faith, because it had no power to do so and could be
restrained from doing so without the need to rely on any contract. It was
in no way necessary to the efficacy of the contract that Lloyd’s should
regulate and direct the business in its market with reasonable care, and
bearing in mind the terms of section 14 of the Lloyd's Act 1982, it s
plain that such a term would not have been unquestionably accepted.
Mr Mason was subjecting himself to the reguiatory jurisdiction of the
body of which he was becoming a member and consisting of his fellow
members. For the management of his underwriting business he would
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look ro-his.own agents and not to Lloyd’s. In-contractual terms there
wasno more lo it than'that.”

That wasa Jeading case going back-to 1995, in which it was emphasised that the
jSOfneiy was conducimg a. regulatory auwzzy and:that it owed to the Names no
coniractual obhoaﬁons outside thaf regulatory activity and no temms needed to be:
implicd, not evena teon concemed with an obligation not toact in'bad faith, because
nbne ‘was needed. Thirdly, this court rcuonmsed that, were: the Society in is.
regulatory: functions acting: hn}awﬁﬂly or in excess of its powers (wlira vires) or in

bad faith; it could be restrained from doing so.

The néxt case T'would mentiorn is the Seciety of Lioyd’s'v Leighs {1997] CLC 1398.
In that case, Lloyd s regulatory activily in approving the Rand R contract, and thus in

ensuring that the Rand R contract was binding on all Names ‘who had given

undcrtalunﬂs to the Society of Lloyd’s, and not only those Names who expressly

accepted the offer made to them undér the R and R contract, was acting fmfra vires: I

refet 10 page _71fiD2}:1+14030 and would merely cite within this judgment the short
paragraphi a1:1403b, thus:

“Rand R, and in particular the Equitas scheme is not, of course, simply
designed 1 provide cover against the risk of individual defaults. It has a
much more fundamental object - 1o seltle intractable litigation and to
avoid the need to put the whole of Lloyd’s into rmun-off. In short, a
primary object of the scheme, if not the primary object, has been to save
Lloyd’s itself, for the benefit of its members. We find it'hard to sce how
it can be argued that the scheme has not been: ‘requisile or expedient to
the proper and better execution of Lloyd’s Acts 187) 1o 1982 and for the
furtherance of the objects of the Society.”™

That case also held that, for separate reasoms, it was not open fo rescind the
obligations entered into by the Names, pursuant to their Lloyd’s underwriting or to the
R and R contract.

Nexi T would refer o the Society of Liovd’s v Fraser [1998] CLC 1630, also in this
court, which again upheld the R and R scheme, and held that an argument of bad faith

was no defence to a claim for the Equitas premium, but would have to be progressed
by way of a separate counterclaim., In
Price v Society of Lloyd’s [2000] Lioyd’s Reports -IR 453 Colman [ considered and
summarily rejected a claim against the Society in frand. He said at 460:

“In order 1o make good a claim for damages for breach of contractual,
common law or statutory duty, if 1s in any event necessary to establish
that Lloyd’s acted in *bad faith’ under section 14(3) of the Lloyd’s Act
1982. That means that the conduct relied upon as the breach of duty
must be tainied by fraud or in some material respect dishonest. Mere
negligence is not enough, nor is administrative incompetence. If, in the
absence of section 14(3) there would be no underlying enforceable duty
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toract, it is impossible toisee how mere inactivity on the: part of Lloyd’s,
can be relevantly fraudulentof dishonest so as {0 provide 2 means of
avoiding the effect of section 14(3).

“Having considered the evidence produced by Mr and Mrs Price as. to
the gross ingompetence with which their syndicates were administered,
by RTY and by the underwater; Mr Buiien, paﬁlcuiaﬂy with régard 1o°
the lack ‘of érrors and-omissions: cover,in 1990 and 1991 and as to-what'
Llovd’s knew: about: this: incompetence from. the General Review:
Department: report, from. the ‘Loopers and. Lybrand Loss Review and.
from what emerged in the:
Berriman v Reée Thonipson Youns Underwriting Lid [1 996] LR LR 426
before Morison J, Tam: entirely unpersuaded that there is any prima fucie.
case which conid be made against Lloyd’s that its inactivity was
primarily or partially motivated by the personal interests of those taking:
the decisions and that therefore it acted fraudulently or dishonestly, let,
alone in breatch of any-relevant du‘iy for thesereasons, this ground of:
claim has no real prospect of success.”

That decision was more or less contemporancous with. Cresswel} I's decision. afier
trial to similar effect in the Jaffray. case. I have already referred to the
Court of Appeal’s rejection of the case'in fraud on appeal in Jafiray.

1 need mention two more cases. One is
Laws v Society of Liovd’s [2003] EWCA Civ. 1887 (unreported, 19 December 2003).

‘That was the case in which an altempt ‘was made to bring home against the Society
claims by reason of the undermining of the section. 14(,3) immunity through reliance

on the Human Rights Act 1998, which had by then come into operation on

2 October 2000, In his judgment Waller LT rejected the teliance upon the
Tuman Rights Act for at least two separate reasons. One is that the Act was not

retrospeetive before 2 October 2000 - thiat reasoning is applicable to My Tropp’s case

as well - and secondly, Waller LJ and this court held that because section 14 was not a
mere procedural bar but conferred a substantive immunity, for that reason it did not

engage any remedy through article 6 of the. £CHR. Moreover, in that case this court

considered vet again whether a case could be made in frand and it held that, 11 the

absence of a frandulent misrepresentation, -a case in bad faith could not be merely
premised upon a breach of a duty to advise Names because it had alrcady been held in

Clementson, but also in Ashmore v.Corporation of Liovd's (No. 2) {1992] 2 Lloyd’s

Rep 620 and in Pricev Societvof L lovd’s that no such duty to advisc existed.
Finally, again in this court, in R_on the application of Westv Llovd’s of London
[2004] EWCA 506, [2004] 3 Au ER 251 this court had to consider, for the purposes
of a claim brought in judicial review, whethier there was any remedy in judicial review
or under the Human Rights Act, and this court held that because the Society of
Lloyd’s was not a public authority for the purposes of the Human Rights Act, and
because ifs objectives were commercial rather than public, there was neither judicial
review of its functions nor was there available any relief under the HRA.
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Thatis the 5umpmdemu which Mr Tropp had 1o overcome. How did he seek:to do

so? Mis essential new point:is that a considération of the travauk préparatoires In.

Par Hament; wh héther: in Tommittee or otherwise, showed-two things. First; that the
section 14 immunity was designed. to:profect; Lloyad's.only in:its regulatory: functions
aid 1ot otherwise, and secondly that the Immunity was animminity-against a.claim
for damages .and. noi: aganst’ other remedies such: as in. judicmi review or for
deciarations, injunctions, specific performance or the ike;

F cwi%owmﬂ redoubtable reseatch, MrTropp is-able io maXe-&. persuaswc case that

‘seqtion- }4(3) otight to be construed in that way. -1 will assume,. for the purposes. of

this appixcation that this 4s. so. The question is, nevertheless, wheiher Mz Tropp’s
counterclaim 18 a counic,rclalm brought against Liovd’s for other than breach of its
regulatory function. It seems: to me- that, on the ‘plain. wording of Mr Tropp’s
counterclaim which 1 began this judgment by teferring 1o ‘and reading from, that that
5ot so. In'troth, Mr Tropp has; I fear, been. misled into a false submission, as I
would /describe - it.  He has assumed that hecause, {or the purposes of asking the
Question whether Judiciatrevigw n.lch or Humian Rights Actrelief is available against

the: Society, and. ‘the answer that it is not because it-is not a: -public body pt.rfomun“.

public fegulatory functions, therefore it follows that the’ Sociely' did not perform
regulatory functions at all. In that he is, I fear, in error. It is quite clear, as

Mr Tropp's counterclaim iiself has as its fundamuntai premise, that the Society was

for relevant purposes fulfilling, or seeking to fulfil, regulatory functions. But its

regulatory functions under the 1982 Act were private regulatory {unctions, or what
has been described as “self regulation™,- that is to say self regulation by a private and
not-a public law body So it simply does not follow from ihe fact that the Society is
not-a public body; is'not amepabléto judicial review, is-not: :amenableto the Human
Rights Act, that it was not performing regulatory funetions - it seems lo-me it was, it
seems to me that My Tropp’s counterclaim is fundamentally premised upon the fact
that it was.

Pursuant to the same submission, Mr Tropp secks to arguic that the remedies which he
seeks in his counterclaim are not in damages but other remedies such as a declaration,
or an unwinding, or a disgorgement, or recalculation, or such mattersto which 1 have
referred in dealing with his- counterclaim. It seems to me, however, that these
expressions are in. truth nothing else but an atiempt {0 avoid putting his claim in
damages for super\usory failures that is the essence of the counterclaim.. Indeed, ina

number of passages in his written submissions, or today in oral argument, ! Mr Tropp

has emphasised what he is not seeking to do: he does not seek to rely upon a duty to
advisc, he does not seek to rely, he says, upon any misrepresentation, he does not seek
10 rely upon a claim in damages. What is he then seeking to do? How does he put his
claim? There is, as this court indicated as long ago as Clementson, no claim 1n
contract against the Society, there can only be a claim in fraud based upon dishonesty
and if Mr Tropp secks, as the judee assumed he was seeking, to put a claim in fraud,

the remedy is in damages - there may also, of course, be a remedy in fraud for

rescission, but Mr Tropp says that he Is not seeking rescission. It seemis to me,

nevertheless, that in one way or another Mr Tropp is seeking to meke good a financial






