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IN THE
UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

LOUIS F. ALLEN, et al.

CIVIL ACTION

L .

Plaintiffs-Appellees,
Vs,

LLOYD’S OF LONDON, et al.

Defendants—~Appellants,

MOTION OF THE BRITISH GOVERMMENT

NANS Xe, A SIALENM

The Government of the United Kingdom of Great Britain and
Northern Ireland (“British Government”), by its undersigmed
counsel, hereby moves for leave to file, as amicus curiae, the
Statement accompanying this Motion in support of the Appellants’
Motions to stay enforcement of the District Court’s Order of
Preliminary Injunction.¥ The grounds for this Motion are stated
below. A proposed order is attached for the Court’s
consideration.

We have notified Appellees of our intent to file this Motion

and have sought their consent. Appellees declined to grant their

1/ Order of Preliminary Injunction, Civil Action No. 3:96CV522
(August 23, 1996). '
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consent on the grounds that they would not have an opportunity to
respond in writing.

In 1978, the Department of State, at the suggestion of the
Clerk of the Supreme Court of the United States,% encouraged
foreign governments t{o present their views with regard to pending
judicial proceedings in which they have an interest directly to
the U.S. courts.? Since then, friendly foreign governments have
relied on the State Department’s position and have submitted
statements as amicus curize in relevant U.S. courts. The court
below granted the British Government’s Motion to file a Statement
in those proceedings.VY

The British Government has an interest in this matter
because, through the Department of Trade and Industry, it
regulates the United Kingdom insurance and reinsurance industry,
and because it has authorized the creation of Equitas. The

Preliminary Injunction issued by the Court below directly affects

2/ Letter from Solicitor General McCree to Legal Adviser
Hansell (May 2, 1978), reprinted in U.S. Dep’t of State,
1978 i ' i

560, reprinted ip part ig 73 Am. J. Int’l L. 122, 125
(1979) .

3/ Department of State Circular Diplomatic Note to Chiefs of
Mission in Washington, D.C. (Aug. 17, 1978), reprinted in
U.S. Dep’t of State, 1978 Digest of United Stafes Practice
in_Interpational Law 560, reprinted in part in 73 Am. J.
Int’l L. 122, 124 (1979). See 3lso Letter from Deputy Legal
Adviser Marks (June 15, 1979), 73 Am. J. Int’l L. 669, 678~

79 (1979).

4/ Order of Judge Payne, Civil Action No. 3:96CV522 (August 9,
1996).

VACTA/62963. 1 -2-
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the Lloyd’s Reconstruction and Renewal process and deadlines that
have been approved by the British Government.

Principles of international comity recognized by the Supreme
Court require that U.S. courts consider the competing procedural
and substantive policies of other nations whose interests are
affected by assertions of jurisdiction by U.S. courts, especially

when, as here, there is a conflict between the policies of the

A

U.S. and British Governments. Hartford Fire Insurance Co, V.
Califorpnia, S09 U.s. 764, 796 (1993) (holding that considerations

of international comity did not “counsel against exercising
jurisdiction in the circumstances alleged here.”) (; Asabi Metal
Industry Co., V., Superior Court, 480 U.S. 102, 115 (1387)

(requiring “court([s] to consider the procedural and substantive
policies of other nations whose interests are affected by the
assertion of jurisdiction”) (emphasis in the original); Sogiete
Natipnale Industrielle Acrospatiale v, United States District
Court, 482 U.S. 522, 543-44 (1987) (“the concept of international
comity requires in this context a more particularized analysis of
the respective interests of the foreign nation and the requesting

nation”); Doe v, United States, 487 U.S. 201, 218 n.16 (1988)

(“We are not unaware of the international comity questions
implicated by the Government’s attempts to overcome protectioms
afforded by the laws of another nation”}. The British Govermment

submits that this Court would benefit from its views in deciding

WAOTA/62963. 1 -3-
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whether to stay enforcement of the lower court’s Preliminary
Injunctien.

The British Government respectfully moves that it be granted
leave to file a Statement as amicus curiae on relevant issues

before the Court.

| AR AL

ub
Mark R. Joelso‘/
Joseph P. Griffin
Gregory S. Menegaz
MORGAN, LEWIS .& BOCKIUS, LLP
1800 M Street, N.W.
Washington, D.C. 20036
Telephone: (202) 467-7235
Facsimile: (202) 467-7176

DATED: August 26, 1996

WAO1A/62963. 1 -4.
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IN THEE
UNITED SBTATES COURT OF APPEALS
FOR THE FOURTE CIRCUIT

LOUIS ¥. ALLEN, et 8l.
Plaintiffs-appellees,

CIVIL ACTION

vs.

LLOYD'S OF LONDON, et al.

vkuvuvw\'

pefendsnts-Appellants.

ORDER

Upon consideration of the motion of the Government of Great
Britain and Northerm Ireland (“British Government”) for leave to
file a Statement as amicus curiase, and all of the relevant facts
and circumstances presented in this case, it is

ORDERED that the British Government's motion for leave to
file a Statement as amicus curiae is granted; and it is further

ORDERED that the clark shall file the Statement of the
British Government and shall record such filing in the docket of

this action.

Date , Judge

DATED: August 26, 1996

WAOTA/62980.1
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IN THE
UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 96-2158

LOUIS F. ALLEN, et al.
Plaintiffs - Appellees,
V.
LLOYD’S OF LONDON, et al.

Defendants - Appellants.

Appeal from the United States District Court
for the Eastern District of Virginia
Civil Action No. 3:96:CY522
(Robert E. Payne, U.S. District Judge)

STATEMENT OF BRITISH GOVERNMENT, AMICUS
CURIAE IN SUPPORT OF LLOYD’S OF LONDON, et al.’s
MOTION TO STAY

Mark R. Joclson

Joseph P. Griffin

Gregory S. Menegaz
1800 M Street, N.W.
Washington, D.C. 20036
(202) 467-7000

Attorneys for Amicus Curiae
British Government
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The British Government have considered the Oorder of Preliminary
Injunction granted by the United States District Court for the
Fastern District of Virginia in this action on 23 August 1996 and
the accompanying Memorandum Opinion. There is enclosed with this
Statement -

(a) the Statement filed by the British Government on 8
August 1996 before the District Court; and -

(B) an affidavit sworn by Richard Henry Hobbs, an officer
of the British Department of Trade and Industry (“DTI")
pefore the English High Court of Justice in The Quaen
MMMMM&EM
Johnson and Others (referred to at pp. 55-56 of the
Memorandum Opinion), which was also filed before the

pDistrict Court in this action.

2. As indicated in the Statement of 8 August, the DTI is
responsible under the Insurance Companies Act 1982 for the
authorisation and supervision of insurance business carried on in
the United Kingdom. While the Lloyd's market is largely self-
requlating under the provisions of the Lloyd's Acts 1871-1982,
the DTI is charged under the Insurance Companies Act with the
function of monitoring the individual and global solvency of
Namee carrying on insurance pbusiness at Lloyd's, and has wide
powers of intervention should either individual Names, or the

market as a whole, fail to meet the relevant requirements of that

YAO1A/63121.1 1
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Act. Accordingly, the DTI has been closely concerned in the
efforts made by Lloyd's to resolve the solvency problems which
have beset the market during recent years. 1In particular, they
have been consulted fully on the development of the
Reconstruction and Renewal ("R&R") proposals which have appeared
to them ﬁo offer the best means of achieving a successful
solution. The DTI's primary concern has been to satisfy
themselves that the proposed reinsurance into Equitas w11£~
provide a firm assurance that all pre-1993 underwriting claims
will be met, and they and their advisers have for this purpose
examined in detail the constitution and financing of Equitas and
its proposed reinsurance contract with Names, including a

thorough review of the sources of funds which would make up the

reinsurance premiums.

3. While the British Government welcome the decision of the
District Court not to impose a world-wide injunction on the
implementation of R&R as had initially been requested by the
Plaintiffs in this action, the Preliminary Injunction has not
eliminated their concerns. The Preliminary Injunction, which
applies to all American Names, will have far-reaching
consequences. It should also be noted that while, as the
District Court suggests, it is possible that other participants
in R&R would accept the proposals even if some or all of the
American Names should accede to the terms of the Preliminary

Injunction, there is, in the British Government's view, a very

WAOTA/63121 .1 2
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considerable risk of others seeking to reopen the basis upon

which the proposals have been concluded.

4. Tt is the view of the British Government that the
Preliminary Injunction, if maintained, could cast serious doubt
upon whether the DTI would be able to conclude that the
conditions imposed upon the authorisation of Equitas had been
met. In particular, they confirm that the DTI would not -
recognize contributions by American Names, which had been placed
in escrow under the terms of the Preliminary Injunction, as
forming part of the Equitas reinsurance premium or otherwise as
counting towards the funding of Equitas, becauée it could not be
certain that those contributions would ultimately be payable to
Equitas. Should those contributions not be recognized, and if as
a consequence Equitas is not permitted by the DTI to assume the
pre-1993 liabilities of Names, it is likely that Lloyd's will be
unable to demonstrate compliance with the solvency requirements
of the Insurance Companies Act and that the market will be forced
into run-off, with extremely damaging consequences for

policyholders in the USA and world-wide, third parties, and

Names.

5. It should be noted in this context that the timing of the

returns required by the Insurance Companies Act is not the

critical issue for the DTI. However, the global solvency

e

requirement is continuous and thus, whether or not the return has

WAO1A/63121.1 3
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been submitted, it would be incumbent upon the DTI to intervene
if at any time that requirement ceased to be met or a breach of

the requirement could be anticipated. Aand although the

individual requirement is formally triggered only upon the

presentation of the returns, if at any time before then it

‘-/I/ ] 4
appaared that the returns would be likely to show individual

members as being in default, the DTI would need to take all

appropriate steps to ensure that policyholders would not be
prejudiced by the continuation of business in the interim, which
could well mean seeking to have the market put into run-off (in
so far as the Council did not decide, on its own account, to do

so) .

6. The British Government reaffirm their view that the
pPlaintiffs’' action should be dismissed on the ground that it is
inconsistent with Names' agreement to the exclusive jurisdiction
of the English courts and/or that England is the most appropriate
forum to determine the Plaintiffs' complaint. The R&R process
has been conducted by the Council of Lloyd's in pursuance of its
regulatory functions under the Lloyd's Act, but with the full
support of the DTI and with the benefit of extensive advice, and
wide consultation with Names, including a review by the
Settlement Agreement Review Group representing their interests.
The R&R proposals comprise two key elements, namely the Equitas
transaction, which is quite clearly a reinsurance transaction

affecting Names' insurance liabilities (and regarded by the DTI

WAO1A/63121.1 4
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as being akin to the normal syndicate reinsurance to close), and
the settlement offer, which is an offer to settle outstanding
litigation. The British Government would not, of course, seek to
maintain that the interests of the plaintiffs or associated
American Names should simply be overridden in the interests of
reaching a settlement. And it would be quite wrong to suggest
(as is apparently suggested at page 54 of the Memorandum Opinion)
that the Government would overlook any complaints which tﬁase
Names might seek to bring in the Onited Kingdom. Any failure by
the Government or any of its Departments to exercise its

responsibilities in that respect would properly be reviewable by

the United Kingdom courts. The question in this case is whether

the possibility of Lloyd's having to comply with the special

disclosure requirements of U.S. law, if they are found to be

applicable to the R&R proposals and if it should be found that

they are not matched by the En lish law remedies considered by

the District Court, should ocutweigh the risk that the Preliminary

Injunction would result in a total collapse of R&R. In the view

of the British Government it should not. It is to be noted, in

this respect, that even on the analysis of the District court it

_——

is apparent that if there is not an exact match of remedies there

are at least substantial constraints under English law upon the

- -

misrepresentation or concealment of material which is germane to

transactions of the kind contained in the R&R proposals.

WAG1A/63121.1 5
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7. considerations of international comity should lead this

Court to stay the Preliminary Injunction. A direct conflict

exists between the policies of the British and U.S. Governments
pecause of the timing and scope of the Preliminary Injunction.

The Preliminary Injunction directly interferes with the

timetables, procedures and purposes of the authorisation of a new

reinsurance company, Equitas, by the British Government which is

an integral part of a plan intended, by a program of reinsurance

into that company, to avert a financial breakdown affecting a

great number of pecple vorld-wide. It is for consideration

whether the interests intended to be protected by the Preliminary
Injunction should be allowed to frustrate those cbjectives. The
British Government submit that a reasonable evaluation would

militate in favor of allowing this program to proceed.

8. The British Government would also request that this appeal
should be finally determined as soon as can possibly be achieved,
since the delay and uncertainty caused by its continuation will
be likely in themselves to undermine Lloyd's attempts to finalise
the R&R process, with the undesirable consequences for

policyholders and others which have been mentioned above.

WAO1a/63121.1 6
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
RICHMOND DIVISION

° LOUIS F. ALLEN, et al.

Plaintiffs,
CIVIL ACTION FILE
vs‘
NO. 3:96CV522
LLOYD'S OF LONDON, an
unincorporated association;
CORPORATION OF LLOYD'S, a/k/a
SOCIETY AND COUNCIL OF
LLOYD'S; COUNCIL OF LLOYD'S;
EQUITAS MOLDINGS LIMITED;
EQUITAS REINSURANCE LIMITED;
and EQUITAS LIMITED a/k/a
EQUITAS or EQUITAS GROUP,

~

Ct? e sl i el Nt Nt® Nl Nl Sl N Nl Nl Vet NoaslV Nmil® st

Defendants.

STATEMENT OF THE BRITISH
GOVERNMENT AS AMICUS CURIAE
IN SUPPORT OF DEFENDANTS'
MOTION TO DISMISS

Mark R. Joelson

Joseph P. Griffin

Thomas J. O'Brien (VSB #23628)
MORGAN, LEWIS & BOCKIUS, LLP
1800 M Street, N.W.
washington, D.C. 20036

(202) 467-7235

Facsimile: (202) 467-7176

Dated: August 8, 1996

WAC1A/59918.1
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The British Government have been shown the Pirst Amended
Complaint dated July 12, 1996, filed by the Plaintiffs in this
action, by which they seek “a preliminary and permanent
injunction to enjoin Lloyd's and the Equitas Group from taking
any action (1) to solicit or obtain any proxy or consent or
authorisation of any investors in Lloyd's, whether citizens of
- the United States or elsewhere, including but not limited to
Plaintiffs, to accept Lloyd's Reconstruction and Renewal ;R&Rﬁ
proposal and/or (2) to solicit them or force them to invest in a
new Lloyd's company called Equitas, or to solicit them or force
them to exchange their existing securities in Lloyd's for new
securities in Egquitas, unless and until Defendants comply with

the obligations under the federal securities laws and the

regulations promulgated thereunder.’

The British GOVernmgnt have also seen the motion by Lloyd's to
dismiss the First Amended Complaint and the Memorandum dated July
26, 1996, submitted in support of that motion, and wish to submit
the following Statement concerning the role of the British
Government's Department of Trade and Industry (“DTI") in relation
to the R&R proposals and in particular the proposed reinsurance

into Equitas? of Names' pre-1993 liabilities.

1/ The proposed reinsurance would be effected into Equitas
Reinsurance Ltd. and retroceded into Equitas Ltd., both being
insurance companies authorised by the DTI.

WAOTA/S9918. 1 2
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The Briftish Government's position, more fully set out below, is
that: (1) Lloyd's carries out its functions under the supervision
of the DTI, which gives effect in the United Ringdom to European
Union Directives on the taking up and pursuit of direct insurance
business; (2) the DTI has satisfied itself that the R&R proposals
offer the most likely means of achieving a succeesful solution to
the problem posed by the possible insolvency of Lloyd's Names and
has authorised Equitas on that basis; and (3) the effect ;f
Plaintiffs' Complaint may be to inflict a fatal blow to the
viability of the R&R proposals. The Plaintiffs‘’ Complaint should
be dismissed on the grounds that it is inconsistent with the
Names' agreement to the exclusive jurisdiction of the English
courts, and/or that, given considerations of forum non conveniens

and international comity, England is the most appropriate forum

for the consideration of Plaintiffs' claims.

DTI's statutory Responsibilities

In their Memorandum (paragraphs 4-5), Lloyd‘'s describe their

functions as follows:
Pursuant to the Lloyd's Act 1871-1982, Lloyd's performs
its regulatory and oversight functions, subject to
supervision by the British Department of Trade and
Industry....Lloyd's carries out its regqulatory
responsibilities through the Council of
Lloyd*s...which, among other things, promulgates by-

laws, regulations and codes of conduct and otherwise

WAOTA/STNS. 1 3
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regulates those who do business in the market,

including the brokers who bring demand for insurance

coverage into the market, Names who are willing to

supply such coverage, and the Member's Agents and

Managing Agents...who act on behalf of the Names in the

Lloyd's market on a daily basis.
The functions of the DTI are governed by the Insurance Companies
Act 1982,% which gives effect in the United Kingdom to Eu;bpean
Union Directives on the taking up and pursuit of direct insurance
business. Under that Act, subject to certain exceptions, no
person may carry on insurance or reinsurance business in the
United Kingdom unless authorised to do so by the Secretary of
State (Section 2); and again with some exceptions, all insurance
companies (i,e., persons carrying on insurance or reinsurance
business) in the United Kingdom are subject to supervision by the
Secretary of State under Part II (gee Section 15: Part II
requires the maintenance under Sections 32 and 33 of a specified
margin of solvency and confers wide powers of intervention upon
the Secretary of State if the required margin is not majintained
or a company's ability to meet its liabilities is otherwise at
risk). Members of Lloyd's (“Names”) are excepted both from the
authorisation requirement and, subject to conditions, from
supervision under Part II. Those conditions are that:

(a) Insurance premiums are held within a trust fund in

accordance with the provisions of a trust deed approved

2/ 1982 c.50.

VAOTA/59918.1 4
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by the Secretary of State. (Certain reserves of
members are'also held within the trust fund though not
so required by the Act.) This protects the insurance
funds - required to meet liabilities to policyholders -
from general creditors in the event of the bankruptcy
of a member;

An auditor approved by the Council of Lloyd's has to
certify annually to the Secretary of State and Zo the
Council of Lloyd's that each member has assets
sufficient to meet his share of the inscurance
1iabilities; this is known as the solvency test.
Liabilities in respect of non-life insurance are
calculated on a basis approved by the Secretary of
State;

Members of Lloyd's taken together satisfy the solvency
margin requirements laid down in the EU Directives and
under the 1982 Act; and

The Council of Lloyd's deposits annually with the
Secretary of State in a form prescribed by him, a

statement of business done by members in the preceding

year.

The detailed requirements for (b) to (d) are laid down in the

Insurance (Lloyd's) Regulations 1983.¥ In the event of the

conditions described in (a) and (b) not being complied with in

full certain consequences arise. If the member is unable to meet

3/ 5.I. 1983 No. 224.

WAQ1A/59918.1
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the solvency test, he is suspended by the Council of Lloyd's from

writing new business until he makes good his deficiency; this is

the corollary to action which the Secretary of State may take in

relation to any insurance company which fails to demonstrate the
required margin of solvency under Section 32 or 33 of the Act
with a view to restoring such company to financial health. Non-
compliance by a Name with both conditions (a) and (b) wou&d have
the result that he became subject to Part II of the Act. He and
his business would thus be supervised, mutatis mutandis, by the

Secretary of State as if he were an insurance company.

Reconstruction and Renewval
The British Government agree with the description given in
Lloyd's Memorandum of the develgpinq threat to Names' solvency
and of the proposals in R&R to resolve the situation. The role
of the DTI in relation to those proposals has been to satisfy
themselves:

(a) That the form of the proposals offers the most likely

means of achieving a successful solution; and

(b) That the reinsurance into Equitas will provide firm

assurance that all pre-1993 underwriting claims will be

net.
As regards (a), the Department has been unable to identify any
other method of proceeding which could produce a satisfactory
outcome. The DTI noted, in this context, the report of Messrs.

slaughter and May, who were appointed as independent legal

WADTA/59918. 1 6
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advisers to consider the advantages and disadvantages of the

Reconstruction and Renewal proposals when compared to any

alternatives. In their report, Messrs. Slaughter and May

concluded (at paragraph 93) that:

It will be apparent from the foregoing that we are

unable to conclude that any of the alternatives to R&R

considered above is preferable to R&R. There would be

no prospect of finality for Names of the kind discuéged

in Section D. In short, if Lloyd's goes into run off,

we think it unlikely that any section of the Lloyd's

community will be better off.
As regards (b), the DTI and their advisers have examined in
detail the constitution and financing of Equitas and its proposed
reinsurance agreement with Names, including a thorough review of
the sources of funds which would make up the reinsurance premium.
Their interim conclusions were set out in a Parliamentary
statement of 29th March 1996 by the DTI Minister for Trade,
Anthony Nelson, when announcing the Secretary of State's decision
to authorise Equitas Reinsurance Ltd and Equitas Ltd, subject to
conditions. He noted that "Lloyd's proposals are based on a
thorough review of the 1992 and prior liabilities and in
particular of their exposure to U.S. asbestos and pollution
clains” and that “the Government Actuary takes the view that
there is a reasonable prospect that Equitas will be able to pay

off its liabilities in full as they fall due.”

WAD1A/59918.1 7
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on 10th May 1996, Mr. Nelson said, in answer to a Parliamentary
question, that “further work has taken place on the level of
liabilities which Equitas will reinsure and on the assets
available to cover them. As a result, the expected opening
palance sheet of Equitas will be significantly stronger than
originally foreseen, while the increase in provisions for 1992
and prior liabilities required will be about £1.2 billion rather
than £1.5 billion or more previously envisaged. These N
developments improve the prospects that Equitas will be able to
pay off its liabilities in full as they fall due.” The complete
official texts of the Minister's statements are attached to this

Statement.

Irreparable Harm to the RE&R Process

As indicated in Lloyd's Memorandum, the intended effect of the
Plaintiffs' Complaint appears to be to freeze Lloyd's efforts to
provide reinsurance through Equitas in a form that will protect
not only the Names themselves, but also policyholders of the
Names. If the relief which they have sought is granted, it
appears to the British Government that it may well have a fatal

impact upon the R&R proposals:

(a) Because any delay in finalizing the proposals is likely

to create a degree of uncertainty among Names as to
whether they should accept the proposals at all; and
(b) Because any delay is likely to lead to a further

depletion of Lloyd's central Fund and endanger the

WAQTA/59918.1 8
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chain of security established by the Council of Lloyd's

to ensure that policyholders' claims are promptly paid.
In that event, it will be clear that Lloyd’'s policyholders world-
wide are likely to suffer very considerable economic loss, with
consequential effects on third parties, and many Lloyd's Names

will face insolvency and severe financial distress.

Forum Conveniens

The British Government support the arguments made in the Lloyd's
Memorandum to the affect that the Plaintiffs' action should be
dismissed on the ground that it is inconsistent with Names'
agreement to the exclusive jurisdiction of the English courts
and/or that England is the most appropriate forum to determine
the Plaintiffs' Complaint. In particular, they consider that the
requlatory structure described above (under which it is the
responsibility of the Council of Lloyd's and, secondarily, the
DTI to monitor and supervise the solvency of Names), and the
residence in England of potential witnesses involved in R&R, make
it more suitable for the Plaintiffs‘' complaints to be brought in
the English courts. The R&R process has reached a very delicate
stage involving 34,000 Names around the world. As a matter of
international comity, the British Government believes that it
would be inappropriate for a U.S. court to issue a worldwide
injunction of the type requested in this case for the benefit of

the very small number of Names who have brought this Complaint.

WADIA/59918.1 9
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(8) whar ra@rges. have been set by her or by those
responsible in her Depasunent for the dute by which
$/NVQs (or (a) the youth service and (b) youth work
should be in place. (231681

Mr. Pumice: In 1994, the former Empioyment
Deparument funded the National Youth Agency (o0
commission a feasibility sady by Professor Eraut of
Sueeex university o expicre the sope for developing
NVQ standards fer youth and cormmmunity work He
recommmended that a comprehensive occupational and
furctiona] analysis of the field should be completad,
together with & cost-beneflt olysis. Fellowing sxtsnsive
consuitation with the yauth service ficld. including the
voluntary sector. there is now general agresment that such
mmryﬁsmmanplu.ﬂommhmmg
for the ineraduction of NVQs for youth work or of a lemd
body for this occupstionn! sector.

The Deparuncat would fand any eccuputional and
functional mrapping exercise, s cort-benefit analysis, tie
development of siandards and quulifications and the
f sjon of those qualifiestions. Funding s also
norraally aveilable w0 msist witk the oaining costs of
sgtefSittent.

The Governmrent are comatiged © completng the NVQ
framework and 1 am pleased o sy that he volunlary

smcior has beea generally arppr.ﬂiuo(dnenudm
M@W@inmmm

GCSE Revelts

Mr.ﬂnnk&ﬂ:fouk:bemofSulcfw
Education and Employment what were the zverzge potat
wores far (a) GCSE English langusge, (b) GCSE
methematcy. (c) both subjects aad (df all GCSEs together
of esch 20ch goup (i) of oJl 15-yem-olds. (1§} bays end
(ii) girls when ranked according 0 (&) indicuting dre
average nunber of envies per pupil io each group and ia (a)
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the average score for (@) t© (d) for sl sueh popils (1} in
England. (2) in the local educsdon surhority maifrtained
sector, (3) in the grant-maintained sector, (4) in the whole
mainained sector and () in the independent sector for each
year from 19914 to 1995. (23346)

Mr. Paice: I will write to the hon. Member as soon as
possible and place a copy of the answer i cthe Library.

Schoel Closures and Mergen

Mr. Blonkett: To sk the Secretwy of Stme for
Eduestion and Employmem MW mury sshools i
Englard have (a) closed and (b) merged for emch year
since 198S, giving the (owmls for (i) pnmary,
(ii) secondary ad (iii) special schools. (23390]

Mr. Robim Informadon on the mumber of
muintainsd schools closing exch year is svuilsbic only
from 1987 onwards. For years before (993. full
informaCon i3 not Availiie 0 THoW “WeCter cloeares:
pccurred &8 the resalt of @ mager a ctver closure. The
1ow] number of clostres recorded in each yer sircs 1967
is us follows:

Yeor Promary Sreovaiary Spectot-
19%7 192 e H

1988 198 176 <7
1909 152 96 18
1990 65 [y 24 31

1991 by &7 a1
1992 38 108 Fa
1993 2R D »
199 53 /) b/ g
199$ (proenion) 128 % D

This mble excludes 111 primary, 15 secomdary and 21
special schools which closad during this period for which
tire precize closure date is not rewdily availsble.

The following wble bresks down closures simcz 1993
recorded

1o (d), mgnumbaofpupilsincshwupmdlnmdud beyween those 83 mergers and other clonues.
Year Primury Sexontlary Specin/
Mevgery Orngr Mergers Qv Mergery Ovheev
{993 9% a 7 16 | 19
1954 208 - 12 " 6 8
{99 (provisioral) L1 o\ 9 17 6 17
Ovders Lancashire Ares West training and enrerprise councit arc

Me. Wis Griflitha: To sk e Secreary of State for
Education md Employrhert how ntimty ordert undar the
negative resalution have been brought into
effect on tre day they have besn mxde since Januery
1995. 3%

Mr. Robiu Squire: Since Jsnuary 1995. no orders
made by my right hon. Priend subject o the negative
resolution procedure have been brought in® effect an the
day on which they were mede.

Trminiag sed Enterprive Comxils

Sie Mark Lemmox-Boyd: To ask the Secreary of State
for Educasion ond Employment what progress Beadford
and Dismica cmining and entsrprise councils and

-y~ Ve

rmaking in me=ting the critenis [ov the
duee-year licence.

Mr. Paice: | am pleased to mnounce the award ofa
three-year licence to Braiford and District TEC and

LAWTEC who have now completed dre process of
meesing the rigorous sundards we set

TRADE AND INDUSTRY

Mr. Butterfill: To ask the President of the Seoard of
Trldeifhehuuhnldhciﬂonummcmmw

Companies Act 1982 on the authorisation of Equrus; um
il tre will make a statement. (20286]
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Mz, Nelsey; [ fizve comsidered cxrefq(y e proposls
made by Uloyd’'s (or the suhorieation of Equita
Relosurance Ld. and BEquing Lud. (“Equics™). Lioyd's
propowes ©
iabilities i Eqol

e based ont ¢ xough review of
the 1992 and prier lisbilitics sud i of ure

PTG CliBkn THE riview has tea

resporwibilitics undar s [nsurmncy Carmpamics Act 1982 in
relation © the saifiorisation of sow laerexes compuies
ot the prowedou icybniders in pamerst. In chis cxiem,
[ have 0 consider -mﬁnwouc would be becer
protecax if Equites s than (K is oo [ must dleo
be wmtizflad thm al s requirements for
autrorizgton undirdie Arx vt been met.

The mein rexsons for my dasiion sre m (ollowe.

First will Gepefit frowg substaodaf
sdditiom] fonds wAdeh wonld aot otherwise be jikely ta be
fordwcomtng. The mrovisions ammdo for 1992 and prioc
liabllides bave been increassd by mare dimn £1.3 Willlon.
Equitas wil] be fonded @ qusex ity entimated liabllitles sad
© provide the addiiorst mwgin of free axieta Soree
£1 biliron plus of e imding is (o be providad from soureey

| which fve mo obifpetion W support (992 aad prioe losses,

| opeRer wil
'} from oww monsy from nenes, e sxtiegan of the cwTm
T g,

ing K Yerier 225 Hillion derlving

Y SN BN A
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Udm gnd froom 1993-94-95 profis which would 2ot
oterwise be necemmmrily or irgromdistely wvailabie ©
foppon thes [omey. Tha Equitas proposals il also ensurs
that the assets (0 cover deeme provisions will be fully paid,
In coatrast to the ressnt position in which come €4 Liltion

It is sow for the mambers of Liayd®s o decide whether
mw mppet Lloyd's propowls = the sext swp bekors
Equitas can go Live lear this yosr,
e

Irey (Rxperts)

Mr. Wigley: To sk by President of the Board of
Trade whal guidelines covered the provision by Unoed
Kingdora companics of computer services for die Uaql air
force immedistely before the ontseak of tte Culf v~
whei dispensation hat beea (g) sought by and (5) given
m die [CL copany » Wast Goroa, Manchestar; sod if
he wifl @ake o stmsmen 21291]

Mr. Laggn The don of saevices to [raq befary the
mipoilde of wociions in Aagust 1990 sas not
controtled asd Gere were no guidelines.
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Mr. Whittingdsle: To a5k the Prusident of the Board
of Trade what progress has besn made on the issuing of
licences and consents to British Energy and Magnox
Efectric. (290601

Mr. Eggar: On 31 March 1996 new nuclear sice
licences came into force for each of the nuclear power
stations pwned by the Brtsh Energy group. These
(Teences were granted By M€ FESIY: aid Sefety Executive.
On (he sems dawe, new discharge autherimtions for Her
Majesty's inspectorsie of pollution and Her Majesty’s
industrial pollution inspectorate came into effect for
SvideN Endrgy plc’s SpiFfing stUriimies, Noclesr
Electric Ltd. and Scottish Nuclear Lid. cespectively. The
Director CGeneral of Electricity Supply has granted an
efectricity geimirgtion Iicece (o Uy Eleceic Lud. and
is in the process of consulting on s modified slecuicity
generulion licence for Scomish Nuciear Lid Noclear
Elictrie Lrd. had afso been' with a second ter
supply licence for England, Wales and Scodand.

Cabu

Mr. Jobs Greeaway: To ask e President of he
Haxrd of Tixde if he will makz 2 stmement about the
recent US legisismmion om Cuba. [29%0¢]

Mr. Ias Tayler: ] made s speech (0 a sevvmaz hosted
by the Caribbean trade advisory grosp on 2 May selung
ot Her Mujesty’s Governpmem policy in respect of this
legisiation mmd how the imerests of United Kingdom
busimess cootd be {f-thremened by fis provisions.
A copy of this speezh hes been pisced in the Library of
Uve House.

As | Indicated in thac speech, we are still seeking to
clarify cenain sreas of deep concern sbout this patentially
damaging piese of legislation. Our objection 5 (o its
stempts to interfare with the (egiimae vade of UK
companies ouwside US. In (his canfiéction, my officidls
will be mesting US Suaté D&facurient sttictals i3 wedk
(o esmaditsir aztails on how dR-hmer infems 1o ittlemem
tire provisions covering the exciusion of persorw from (he
US. We will ake the ity ¢o reiterate the UK's
concern that the HelrmfBurin [§ifladion could disropt
normal uuding refwididhip with #e USA. We shafl
consider carefully how (o coordinats our response widi
ow EU perowrs.

Equites

Mr. Johs Greenwuy: To sk the Presidem of uw
Bowd of Trade, pursuant 0 his answer to the hom.
member for Bouwnemoudy, West (Mr. Butterfill) om
79 March, Offfeial Ripon, coRuting 752-64, whm
deve there have bern since 29 March conceming
Equitas; and if he =ill make s statesment (293051

Mr. Nelsom: Since 1 announced the suthorisadon of

vitas oa 29 March (996, Officiat Repon, columms
76363, furtver work has (iken place on (e level of
liabilitics which Equitas will reinsure and on Uie assets
available @ cover them. As s result, the expected opening
baiance sheet of Equitas will be significemly sqonger than
oniginaily foresen, while the {ncredss in provisions fdr
(082 and oHor liabifities requivid will be abow
£1.2 billion rather than the £1.5 tnihon or more

< MON
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previowsly envisaged. These developments improve the
prospects that Equitas will be adTe 1o pay off its lisbilities
in full gs they fall due.

— s

Fessi! Puel Lavy

Mr., Bame: To sk (e President of the Board of
Trade how much moncy was rsised by e fossu fuel
levy in esch year From its inceflitn 16 drte: how ‘much
of that money was spent on rencwables in exch yer:
and how much money was retzined by e Tressory in

-

euxch yesr. ves
Mvr. Page: The information requested Is:

£ milliom

Puid & reveranii®

Yeer Amousnt reized soverEVy

1990-91 178 6

1991 13U - 12

199293 (348 ®

199508 (233 [}

(99495 1,208 %

(995-0¢' 1,108 s
! Sptimmate.

evy reccipts i3 used (0 fiwencs
payments (o Nuclear Elecaric, British Nuclear Fuels pic in
'respuitt ofYiocidhy FeeTitRy PSSOy 1ty oot Sed to
'cover cerusin cther coBIs such ss administration costs.

Industrial Denth sud Retirement Fund

Mrs- Qwyd: To wk the Presidemt of the bomrd of
Trede (1) if he will plsce in the Library copies of the
documentition held by tis Department refming o the
industrigl dumth and retirement fund: [Zess]

(2) if he wil) make it his poticy Brat where British Coll
intends (o destroy docutnent relaring to the imdustrist desth
and retirerment fund & mininmam of 42 days nodce is given
to Oveé Nalidnal AssOCatian’ Overmen, i
and ShotTers and (o s ocon Deplitmem,

Mr. Page: These are mauers for the Britsh Coal
Corporation. which is subject to the Public Records Ast
1958,

Ostrich Farming

Mvr. Aarvey: To ask the President of Ure Bosrd of Trade
what plut e has for cuithenverion fressires for omxfch
riedes ST By s DIPETRRT s ifveitgaton Mo te
Osuich Farming Corporstion. rresznl

Mr. Jobm M. Teylor: [ sce no remon 0 comsider
COMpENSAt/ON paymEn(s.

Mr.ﬂmq:foukmﬁuidcmo{mm«:f‘

Trade if he will mzke 3 atsment on (he progress of s
Deparumens's investigation into the Ostrich Farming
Corporstion. (eesm

Me. Joba ML Teylor: Following an investigation urder
Companiés Act powers. on 7§ Mibch 1995 e Secretury
of Sure presewied a petition 10 wind-up the compeny L
the public interest On 3 April 1996. at an ~oposed
hearing, the court granted the Secretary of State’s funther
applitition for the IPPOintment of dve offitial receiver 3t
provisiond! liquidi(de peh@thg o HERMR of the BRIION.
On § May the company ®ned ity intention 10 uppose the
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IN THE HIGH COURT OF JUSTICE
QUEEN'S BENCEH DIVISION
CROWN OFFICE LIST

AN

Kirsmrd Srwry Hobte
2 Awpayt 1996

COr2577196

N THE MATTER of Order 53 rule 3 of the Rules of the Supreme Court

AND IN THE MATTER of An Application for Leave to Apply for Judicial Review by Svsan
Rachet Jotmson, Aqtony Joha Welford, Michacl Gordon Toppia 8ad Richard Hency
3amtaoos acting for themselves and for the Committer and Members of the Paying Names

Actian Group

AND IN THE MATTER of the Proposals for Reconsiruction and Renewal published by the

Council of Lioyd's published on 20 June 1996

THE QUEEN

-y-

THE COUNCIL OF THE SOCIETY OF LLOYD'S

'“m'

(1) SUSAN RACHEL JOANSON
(2) ANTHONY JOHN WELFORD
(3) MICHAEL GORDON TOPPIN
(4) RICHARD HENRY SAMMONS

Respondent

(the 2nd to 4th Applicants acting for themselves, the Commitiee
and Members of the Paying Names Action Group)

Applicants

AFFIDAVIT OF RICHARD HENRY HOBBS

I, RICHARD HENRY HOBBS of the Department of Trade and Indusuy, 1 Vicroda Street,

London SWIH OET, MAKE OATH AND SAY as follows:
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L. 1 am the Head of the Branch of the Iosuraace Directorute at the Department of Trade
Industey (the DTT) which deals with Lloyd's maners and the official with overall responsibility
far e DTTs relafionship with Lloyd's. I am duly authorised by the Secretary of Scate foc
Trade and Industry to swear this affidavit. The facts deposed w in this affidavit are cither
within my gwn knowledge and ure e, ot are baxed on information pravidex! to me which, ©
the best of my knowledge, informarion and belief, is true.

2. The Liovd's market is an important part of the UK insuragce industry, an industry
which is regutatad by the DTL. The DTI is therefore the regulator of Equitas Reinsuranee
Limited and Bauveas Limited (together Equitas), the companies esablished, as part of the
Reconstruction and Renewal plan, to reinsure certain Jisbilities underwritten by members of
3 The main focus of the UTTs supervision of the insurance indaswy js the protecdon of
poticyholders. Its supervision is therefore prudarial and the most significant requirement is
whetiter an insurance company maintains the margin of solvency required under the Insurance
Companies Act 1982 and whether the currency and Tocation of its assets is appropriately
matched with e carrency and location of its {abflities.

4, The Lioyd's murket (s, for th main part, saif-reguiating; the Society and Corporation
of Lioyd's (the Society) acting through the Council regulates the conduct of insuragce busigess
in the market. However. in one important area, the DTT has 2 dicect regulatory role. That
arca is the prudential supervision of the L loyd's market. Members of Lioyd's are resquired
under Sections 83 and B4 of the Insurance Companies Act 1982 to satisfy two solveniCy tests.
The first test (the member leve) rest) is applied annuafly o each member of the Society
indiviAnaMy and tests whathar the Tabftities of each member are covered by avaflabfz sceets. In
respect of 2 member whose Lioyd's trust funds do oot contaio sufficient assets to meet his
lisbilities, shortfills are made good by the Saciety. The Society achieves this by identilying
availzhle assets from ify own resources including the Cenaal Fuad (which is & fund maigaired
by the Sactety for Me principal purpose of ensuring QAL members' obligations to policyholdars
are folfilled). Those asscts are then “carmarked” to cover the shortfalls in membery asses.
An auditor's certificate in a prescribed form must be filed with the DTI for each member each
year in cormection with tis test, :

5. The second solvency test (the global test) ander the Lasurance Companies Act 1982
estahlishies wieths fie aggregate assets of the Saciety and «ll of its memibers cxceed their
liabilities by 2 required margin. It is adapted from the test generally applicable to msurance
companies troughout the Enropean Union. For this second test, Lloyd's is required to
demonstrate its compfiance by making en annual filing with the DTT.

6. My understanding of Llayd's curreat financial position is that the proposed reinsorance
into Equitas will peed to become uaconditional Before Lioyd's submits its angual reum o the
DT if that ceturd is to show a solvent position for the purposes of the 1982 Act. It this
reinsurince has aot become uncanditional, Lloyd's will be reguired © include all of the
markat's 1992 and prior underwriting liabilities as part of the salvency retnrms which [ believe
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would be likely o result in 2 significant number of members fallipg the member level solvency
test,

7. Should a member fuil bis individual solvency (est, the DTI would have certain powers
of mtervention in relagion Lo that member under Pan I of the 1982 Act; and should the
Liuvd's mirket fifl the global solvency test. cerain of these powers of intervention would agisc
in relation to all the members of Lioyd's. Nevertheless, it seems to me that in those
circumstances there st be considerable dovbt as to whether the Central Fund could be made
avaigbie to make good defauiting members’ liabilities and accordingly the risk to Lioyd's”
poticyhoiders would be very grearly increased.

8. The DIT's refationship with Lloyd's is not, however, Timited to its prudential
supervision of the market. Livyd's is an umportant source of reinsurunce for other UK
insurance companics. Accordingly, wete the Lloyd's market to go into run-off, defaults by
Llovd's syndicates conld bave a major adverse impact on other insuragce companies
supervised by dwe DTL

9. For thess reasons, the DTT muintains close conwact with Lloyd's and has been kept
informed et aff stages of the formulution of the Reconstruction and Renewal plan. As the
reguimor of Equitas, it has to be sarisfied with all aspects of Equitas’ constitution and financing
and the obligations it is undertaking and has, in particutar, reviewed the reserving work
cartied out in respect of the fiabilides Bquitas s to reinsure.

10.  The DTI supports the Lloyd's Recopstruction and Renewa| plan. As stated in a
staternent to Partiament on 25 March 1996. a copy of which is now produced and shown to
me marked "RH-1°, Anthony Nelson, the Minister for Teade stated:

“Lastly, if Equitas does not proceed, Lloyd's have acknowledged that there iva
sgnificant risk that Lloyd s as a whale would have to cxase underwriting. In that
€vens, the yubsequent nov-off would face on wncertain fidure. I therefore consider
Lloyd’s proposals are a well fudgeéd response to this situation in the interésts of
existing Lloyd's policyholders, and of reinsuring Names as policyholders.”

(1. In addition, the DTI has na doubt that were the Lloyd's market ta go into run-off, the
consequences for patfcyhotters and mernibers would Be severe. There is now prodiced «0d
shown to me markad “RH-2" a copy of a letter dated 22 December 1995 which Mr Jonathan
Spezcer, M Head of the Insurance Directorate of the DTL, wrote to Sir David Berriman of
the Assaciation of Lloyd's Members [n which he stated:

“The Department considers it prudent to give thought (o possible alternatives to [the
Reconstruction and Renewal plan], and considers that members of Lloyd’s should be
property tnformed of Me consequences of [the Reconitruction and Renewal plan]
failing. We were glad that Llovd's has issued a stowmary of its perception of the
possible consequences, and as you are probably aware Lioyd’s consulted us before
isyuing thar document.
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1t ts nor for the Department o enler into any debare thar may go on within the Society
of Lloyd's abous the future of the markes. The Department's responsibilities - flowing
from the provisions of the Insurance Companies Act 1982 (ICA) - are, first, o
monitor the solvency of Lloyd’s (to be sansfied that Lioyd's has sufficient funds 10
meet policyholders’ valid cigims); and. second. to make appropriale use of i3 powers
if any of the stanutory reguirements are breached. in order to profect policyholders’
interests to the maximwn extent possible...........

........... In principle, it would be possible for the Society to be put into solvent Fun-off
without the intervention powers betng rriggered - but only for as long as the standaory
solvency requirements continued to be mer. [n tha ligh= of our exparience of other
insurers in run-off, the very act of gobng into run-off could lead 10 a raptd
crysialfisation of claims which would increase the Bkelthood of the sotvemcy
requirements being breached This would be aggravated in the event of the failure of
utre-market reinswrance provided by Names for whom the Censtral F und ceased 1o
cover arry defaults. A breach of the staiutory solvency requirements would lead w the
requiremznt for the preparation of a plan to restore a sound finarcial posttton. It is
true that the plan might aot envisage the Sactzry starting so underwrite 2gaD1. and the
requiremants of the plan could be railored o such an outlook Busa plan which did
not provide for financial backing (through the Central Fund or by other means) to
restore the effective solvency of every defauiting Name is unlikely 10 be regarded as
restoring a sound financial position. Furthermore, any such plan would have © be
based on a normal full assessment of claims Incurred but nat reported (IBNR).”

12. [ belicve the mafters set out in this affidavit to be material to the decision of the count
in determining whether to exercise its discretion to grant the relief requested by the applicants.
In particular, I 2m concermed that the protection of policyholders interests should be wken (oW
aceourne when considering dhis spplication.

SromiaIasas )
on misﬂ;:‘nmd;;%r(August 1996 ) /[}’M]

Before me
mw&kﬂuf 2as
WA LEWS A Soficitor
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Equieas

Mr. Baterfill; To &5k the President of the Bosrd of
Tende if he has taken a denision under the Insurancs
Compmies Act 1982 on thie authoxisation of Equitass and
if he wall nreke 2 sumement [24286})

Mr. Nefson: [ have considered carefully the proposals
Olde by Lioyd*s fox ths wmahorisation of Equitas
Reimsoranes Lot an8 Binfitss LA (Rquitas™). Lioyd's
propotE ™ rEnzOre a8 MRS 1992 and priar noa-fifc
mpmm and © provids maching assets
together with an efditional sotvency musgin of free assets.
Equioe wouid be & pure reinsurer, and Liayd's applicsdon
.does not seck emthopisation for it o emdomie any
Fubsmprent ey ;

g
Llavd's

vd's proposals we based on 2 thorough review of
the 1992 and priar liabilities sod in purtcnier of expasure
10 US sstesos and claity. This review has been
2usistod by wock godarmien Yy 2 momber of leading firms
of comyuiting octusries and charered acounnns.

I have decided w arthorive Equitzs on the basis of
Lioyf™s pro s o coatfMons which
Lioyd's not expect to folfR befors August this yex.
Of these, the mast fmportant are, first, st (he cONUTICLs
minsming cemes’ labilites inte Eqafms cmact be

thipionem  solvency msrgin [ heve requiced. Lloyd’s
statetnint of etsel eviiixi¥e w Exuitas <11 be pudject to

lodepettdegt revicw By Chopirs and Tytwend, witich is to
be need s¢ Exuitas® suditors ooce the aomtracss are
éora . Seenndly, Mere e cooliions ® casare thet

if deveiprmrt Serween now md Mogest thowid ieed ©
im mcee m the etinam of the owverall [evel of
liabilities, then & muxching iocresss in ths actert would
nave © be providel In sddkion, Rere iy s condiion
maklog ey dividend 1o my sheicholdes or renon
premium to reinsared xames mbject © DTI consent Any
famre propossl et should wndaaks furdier
bsloess would require copeent. .

Undes sectioa 32 of the Insarsacs Coopanics Acx 1982,
UK omamnce sre ruquired 1o miwmain &
roinimum grrgin of fee enets, caicnlstad axording © &
forrqula. The formula was aot devised with circumstances
quch 15 he ERAAT pSinld R ik, 6d"D TRely 0
prodiuce widdy flactu#Gag o eols Vet the firgt
o years of Equims® Gfc. | Bave therzfore desided w
aaax the discredan to which [ un cotitad wader the
Act. 10 maks & Srection urder secion 68 to madify the
aormal requitements jo 1996 and 1998,

In reachiog this decision, T bave beca griadfal of ary
responsibiiides undor e lasrence Companies Act 1982t
relation (o the dutharisstion of n2w insurenes CowpEnEs
tnd Gie protectian of polteynoiiars 8 pemeret Trrdnis cxe,
{ have o consider whether pokeyhotfers would be berter
protected if Equitas is autborised than if it 8 noe [owst dso
be satisficd st 2l the stmurory cequiremens for
agthorisation cyler the ACT haveteer orct

1 ,
:
jCols; 76L~743 l
The main reasons for my decision are 2s follows.
Frse, policyholders will beneflr Bam substetial

- additionu) fimds which would oot atharwive be likely ta be

forthcoming The provisions made for 1992 and pricr
fisbilities bave beea Lncnmased by more than £1.5 bitlion.
Equites will be funded 10 mext its exdoaced Nabilidies and
0 provide the additional mangn of free exeis. Some
£1 bi{lion pfus 61 the funding s 10 be from sourecx
ohich have go clifigation to support 19972 aad prior Jascas,
togednr with pproldhing & Tufths £2X5 Billion derivmng
@mmﬁmmmcm«mwt
litgation and fom 1993-94-95 pmfis which woald aot

o e

aseeis S represcmed by jocms or

onesiied
unpaid cash calls. Furthormore, sabject o dic divislos of
Equitas’ sesets bstweca US, Cavadian end UK ous faads,
the ssses of Equios will be fully mumalised snd afl
avallable © ssppart ol of Equicas’ TYabilides o
policytolders.

of Lloyd's

Second. the ereatioa of Eqaitas offars 2 stong prospect
of fower clasims hspdling costs and higher mvestent
ﬁeﬁim-aﬂdmmmemhhmﬂxso(
which wil] acxTue ta policybolders in the £t fastance.

Overull. I on mtisfied thet the rescnzross svedatde o
spport 1992 exd priar pelicyboiders through Equits will
uwmdmmmnﬁmnm
The Covermient Actuary tsfzs e view Ttk Gare is 2
remcocbls peoipect Bt Equitss will be #5is © pay off
jrg fiabifittes in 0 23 Gwy £a0 Sue

Third, if agniast expecexion, the Mabilities of Equiets
2t come farere point should sppear 1 b on te poiat of
exceeding e amcta eveilabic, srmgeoes will have
becl BHER M e misrevees comrmt wih wmcs
designed 10 amnze st poficybolders would cantizoe
recEive a0 upinterrnpted flow of clitms (EYyTDESES,
ass than 100 per étot, with O

g taXk os to the et

would provide 3 orack sopexior

off policy . mclolleg relowred oo,
convestioas iasalvency grocasdings for Bquias.

i

e O o
?ﬁqﬂmldn 2 Lloy's, by eutsaniily remaving

the
that farther detsrioration in 2 1992 and prior
tlabilides would affect tem

Fr

|

Lastly, If Equims dors not proceed, Lloyd's fms
scknowledged that there s a significant fisk m Uayd's
s a whole would have to cesse In dat

well-judgad meponss w this sisaton in the imeress of
exi¢ting Lioyd's policyholdecs. and of ceinnging names
2¢ policylioiders.

Ir is row for the members of Lioyd’s 1o decide whethcr
w swooort Lioyd’s progosals & the oexy sep before

Alcﬁh{mis m
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Richwrd Henry Hobbs - atw
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Sir David Beriman Deperaneme of
/o Association of Lloyd's Members Trade snd loduszy
16 St Mary at Hill O —
LOWDON EC3R 8EE London SWH 05T

Pa—
o171-213 5000

THer S IREQ C

Faor Q171-22 1620

oL71-2150120
CLT\-215 0239

17 Dacember, 1995 o

Dear Sg David
LLOYD'S RECONSTRUCTION AND RENEWAL

Further to my letter of 15 December, [ am now sble to cepiy in more derai] o your fextes of
9 December secking the Department's comments oa the docurnent recently pubfished by the

Lioyd's Names Associations’ Workiag Party (LNAWP).

The Department has cansidered the discussion paper prepared by the LNAWP proposing
an aiternative to the Reconseuction and Renewal Plan (R&R) published in May 1995 by
the Council of Lioyd's. The Department considers it prudemt to give thougin 10 possible
aireroatives to RER, and considers that members of Lloyd's should be properly informed of
meconsequmafR&Rﬁfmg, WewereghdthuUd'yd'shnim:duumuy of its
perception of the possible consequences, and as you are probably aware Lioyd's consulted
us befers issotng et document,

It is not for the Department to enter iato amy debate that mzy go on within the Sodery of
Lioyd's about the fiture of the qarket. The Department's responsibilities - flowing fom
the provisions of the Insurance Campanies Act 1982 (ICA) - are, first, to monitor the
solveney of Liayd's (to be satisfied thar Lloyd's has sufficiant funds to me=t poficyholders’
alid claims); and, second, to make appropriate use of s powers if any of the statutory
requirernents are heeached, in order to protect policyholders' imerests to the maxigum

extrent possible.

The consequences of Lloyd's &iling to meet its suATUTory solvency requirements cannot be
described precisely in advancs. Nor can the exacs way i which the Secretary of Staze's

Jawers in part [ of the ICA woujd be exercised be predicred, partly because this would

{epend oa the Gircumstances prevailing at the time. [n addition, while DTI has atcnsm
experience of the use of its Part [T powers in relation to iasurance compinies, their use it

“

| i
iﬁ\’lc..s’\mg/ 2. 57 . N
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ralznion 1o Naunes hzs not previcusiv besn nesded. Aguminst this background. our princpal
comm.ents an the LNAWP paper are sez out in the 1tacted note.

The nare does ot attenpt ta comment an every paint made in the [INAWP paper, bus
focuses an the principal misconceprions contained in the documem. [ hope thae this outline
of aur general pasition is heipful. [f you have any further specific questions, piease conracs
Richard Fobbs (0171-215 0209, fax 0171-215 0240) or myseif

This lewes agd dche artachmernt can be distributed a5 you wish.

o

[ am seading a copy of this lester and the paper to Chriscopher Stockwe!l (Chazirman of the
Steering Group which produced the paper), MicGael Deeny (Chairman of the Litigating
Wamas Comminee) and David Rowland (Chairman of Lioyd'sy: -

Yours sinczrely
JONATHAN SPENCER
EEAD/INSURANCE DIVISION
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LLOYD'S RECONSTRUCTION AND RENEWAL (R&R)

DTI COMMENTS ON THE DISCUSSION PAPER PREPARED BY THE LLOYD'S
NAMES ASSOCIATIONS' WORKING PARTY ON AN ALTERNATIVE TO R&R

Basis of iniervention by the Secresory of Siate

Paragraph 1.1 incorrectly describes the statutory solvency requirements placed on Lloyd’s
by the isurance Companies Act 1982 (ICA). Not only is the solvency assessed on &
"global basis® (ie "the members of Lioyd's taken together” must satisfy the solvency
requiremers faid dowu in the ICA - and indeed in che relevant European Directives - which
aiso apply to other msurers), but also solvency is assessed at the level of each individual
Name, in accordence with the requirements of section 83 of the ICA. This second test is
necessary because Names underwrite severally and not jointly, and so the aggregare assets
of the members taken together (which can properly be taken into account for the glabal
solvency test) cannot necessacily be used to support the liabilities of each and every Name.
Nevertheless, as suggested in the paper, should Lloyd's cesse paying claims in full, it is
iketv that the existing Society would in practice have to stop accepting new business. This
wouid probably be as much a commercial reacripn as a statutory one - if the Sociery were
to stop paying claims in folf there would probably be a collapse of commercial confidence in
the marker, and the trasiness would flee elsewhere.

Use of Secretary of State’s irtervenrion pmr:

2 As we hzve sought 10 mzke clear aa a number of occasions, the way in which the
intarvention powers contained in the ICA might be exercised would depend on the
cheumstances prevafing at the time. However, in generzl terms the powers exist to help to
ensure that policyholdery valid claims are paid as fully as possible.

3. In principle, it would be possible for the Society to be put into solvent run-off
without the intervention powers being triggered « but only for 2s long as the stawary

solvency requiremnents condmied to be mat. Ia the light of aur expenience of other insurers
o run-off, the very act of going into run-off could lead to 2 rapid crystallisatian of claims
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which would increase the [ikelihood of the sclvency requirements being breached. This
would be aggravated in the event of the failure of intra-markat reinsurance prévided by
Names for whom the Central Fund ceased to cover sny defaults. A breach of the starutory
sofvency requirements would [eud to the requirement for the preparation of & plan to
restore 2 sound fnancdal position. It is true that the plan might not envisage the Society
starting to undeswrite again, and the requircments of the plan could be tailored to such an
outfock. But a plan which did aot provide for wmwmwm
ar by other means) to réstore the effective solvency ofcvuydc&dnqu s unfikely @

., Moreover, any soivency statement by Lioyd's (either in sggregate of at Names'
level) would, ss now, have to meet the normal requirement that the assessmem of Tiabilities
should recognise all liabilities including provisicn for BNR claims; and secure sssets
would be expected to cover these fisbilities in the absence of on-going Central Fund
support. It would be for consideration in the circumstances how best to achieve this
chjective; ane possibility would be to require that all such sssets were held in trust ©
prevent their dissipation. To do otherwise would fun the risk of earlier clzimams being
preferred to later ones; fbr this reason it would not be seceprable for Names only to
provide funds when claims were due, Use could be made of the relevant provisions of
sections 37 ta 45 of the ICA 10 obtain information and where necessary to afienate Names'
assets to protect the interests of policyholders.

On-going business'New Lioyd's

5. The paper presents an ynrealistic view of the new entides which would ugderwrie
the on-going business, should the existng Lioyd's go Inta run-off The third bullet point of
para (.2 suggests that thers could de “pew pni-insurance companies or syndicates based

o the best of the current syndicates and managing agencies™, and para 2.2.1 second buftet
suggests that this would oceur "the next working day”. The reality would be very differeat.
Any new entities would need 10 be insurance compénies authorised under section 2 of the
ICA, for which new, unimpaired, capital would need to be subscribed. The authocisation af
2 new insurance company takes some tme (because of the re=d for scrutny of the

iafarmation thar nesds to be submitted to enable the DTI to be satisfied that the
suthorisation ougitt to be granted) - the ICA requires the Secretary of Stare to make 3




7a0M MORGAN.

LEWIS - OC (MON} 2%, 22 38 1Z2:.%

decision within six months of recsiving the necessary informaticn - but applications are
normally shown in draft to the DTI in advance. Experience in recent years indicates a
typical period from conception to authorisation of six to twelve months, depending on the
state of preparations when the DTI is first consulted.

5. The notion of Names being able to participate in an-gaiag business is therefore
problematic, and the promise of guaranteed capacity for Names is likely to be uafuifilled
Any new eutities would not be able to operate a5 the old Lioyd's - they would have te-be
mdepadm tnsorance compm.u of groups of compames. They mgh: posa:[y bc bad in

. The :mght dso:seektooﬁtzm whaxever'bencﬁtmrgbt be possib?e.ﬁ'om .v
continuad use of the Lioyd's name (assuming thas it has not been tarmished by the prior
failure of the marker).

Settiermens fund

T We are surprised by the notion that the *settiement pot* might still be eahanced if
Lloyd's went into run-off (1.2 fifth bullet). It is far from self-evident that the planned

comritnions from a number of sources would be forthcoming if the market were not on-
going. Moreover there must be considerable doubr whether, in run-off, the conuribution
from the Centrat Fund could be as large as that envisaged, 2¢ noted in LJoyd’s letter to
members’ agents of 4 December. In additian, the Central Fund's guarantee of Lioncaver's
sojvency would need to be maintained.

Esiablisionent of Equitas

8. We consider that the concern (paca 1.5) thar Equitas will be taken beyond a point of
1o return without the consent of Names is unfounded. As we see it, any initial
authorisation of Equitas would require, as 2 condition for the completion of the reinsurance
contracts with Equitas, that sufficient fnds are subscribed as (for example} Equitas

premiwms, to ensure that the comparry has a prescribed minimum quantum af assets to
-gver the [iabiTities plus & margin of solvency. We doubt whether this can be done without

1 substantial majority of Names paying their "finafity” bills, Moteover, we doubt whether
agents ete will make their conpibutions to the fnancing of the RER package utless 2
sufficient majority of Nemes agree to accept the settlement and waive fliture rights of

e i i
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litigation agaiast the agents. In addition. the Central Fund conributions, which need the
support of the Names concerned, are also essential features of the RLR packase.

Other issues

9. The Deparrment is not aware of any significant valume of cases in which multiple
and punitive damages (as defined in Protecrion of Trading Interests Act 1980, sectiag )
have been awarded sgainst insurers, 50 the benefits suggested in para 2.4.13 appear o be

10.  There is no £75,000 fimit to the cover provided under the Policyholders Protection
Act (as suggested in para 2.8.5) and Lloyd's has never been covered by it.

1.  Names cannot be said (as suggested in pira 2.9.5) to be solvent by comparing their
premiums trust funds with claims natified but not paid.

(2,  The suggestion (para 2.10.3, fourth buller) that che Equiras scructure is designed to
give conerol to the on-going market is unsubstantiated, and would not be acceptable 1o the

OTL

13.  The solvency margin of Equitas is not required to be (as suggested in para 4.1.5,
.ast buller, page 23) ascets 16% in excess of the Imbilities.

Insurance Division/DT1
22-Dec-95
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CERTIFICATE OF SERVICE
I hereby certify that on this 26th day of August, 1996, a

copy of the foregoing: Our form of Appearance of Counsel on
Behalf of British Government; Motion of other British Government
For Leave to File a Statement as Amicus Curiae; Statement of the
British Government As Amicus curiae in Support of Defendants'

~ Motion to Dismiss; and Order were delivered by facsimile and sent
by Federal Express to:

Bonnie stcinqart;“!tq T R
Fried, Frank, Harris, shriver & Jacobson

One Naw York Plaza

New York, New York 10004-1980

Fax: 212-859-8584

A. Stephens Clay, Esq.
Kilpatrick & Cody
Suite 2300

1100 Peachtree Street
Atlanta, Georgia 30309
Fax: 404-815-6555

Warren Zirkle, Esq.

McGuire, Woods, Battle & Boothe
One James Center

901 East Cary Street

Richmond, virginia 23219-4030
Fax: 804-775-1061

Conrad M. Shumadine, Esg.
Walter D. X¥lley, Jr., Esgq.
Willcox & Sxvage

1800 NationsBank Center
Norfolk, Virginia 23510-2157
rax: 804-628-5566

Mark R. foelson

MIA/59614% .1




