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HIGHLIGHT:   

The Foreign Account Tax Compliance Act (FATCA) became law in 2010 and is an important 
development in combatting income tax evasion. Under FATCA, American individual and corporate 
taxpayers must provide comprehensive information to the Internal Revenue Service (IRS) regarding 
foreign bank accounts. In addition, a more controversial part of FATCA requires foreign banks to 
report directly to the IRS certain information about financial accounts held by American taxpayers. 

These drastic changes in American tax policy are alarming to the international financial 
community. International banks are forced to implement expensive compliance programs to satisfy the 
information reporting requirements. An increasing number of foreign financial institutions will no 
longer want any involvement with American citizens or investments. Furthermore, Americans living 
abroad might be forced to denounce their American citizenship in order to gain access to insurance and 
basic banking options. 

In response to the unilateral imposition of FATCA, foreign governments and banks may lobby for 
its repeal. This Comment examines factors in the global movement to repeal FATCA and suggests 
several workable solutions that would be agreeable to the United States and foreign nations. 
Specifically, this Comment suggests how investment income withholding and increased IRS 
enforcement actions are a better solution to prevent income tax evasion. 
  
 
 TEXT: 
 [*206]  

Introduction: Who Gets Scratched by FATCA 
  
 Switzerland, Aruba, the Cayman Islands, and Dubai all sound like nice places for a vacation, but this is 
not why the United States is concerned over their banking practices. All these countries are tax havens, 
and some American citizens use their laws to evade paying income taxes in the United States. n1 
American citizens can evade taxes on  [*207]  passive income, such as interest, dividends, and capital 
gains, by not reporting income to the Internal Revenue Service (IRS). n2 The IRS estimates that between 
$ 40-70 billion in revenue is lost yearly due to offshore personal income tax evasion. n3 

In response to a tax evasion crisis and a growing budget deficit, the IRS actively searches for 
American taxpayers with undeclared funds in foreign banks. n4 Most recently, the United States 
Congress enacted the Foreign Account Tax Compliance Act (FATCA) as part of the Hiring Incentives 
to Restore Employment (HIRE) Act in 2010. n5 FATCA represents the latest effort by the United States 
to combat tax evasion by American citizens holding undeclared assets in offshore accounts. Under 
FATCA, American taxpayers holding financial investments abroad must now report those assets to the 
IRS. n6 In addition, a more controversial part of FATCA requires foreign financial institutions (FFIs) to 
initiate complex compliance programs that submit detailed reports to the IRS about financial accounts 
held by U.S. citizens. n7 



 [*208]  

A. FATCA Requires International Financial Institutions and American Citizens to Make Difficult 
Choices 
  
 Even though FATCA does not take effect until 2014, n8 it significantly affects all financial institutions 
and honest, taxpaying American citizens. The biggest names in banking and insurance are faced with 
three main options to comply with FATCA, or they will face a withholding tax n9 on all U.S.-derived 
revenues. n10 Additionally, Americans living abroad are faced with the tough decision of deciding to 
maintain or renounce their American citizenship to benefit from life insurance, participate in company 
pension plans, and continue using local bank accounts. n11 

To comply with FATCA, an FFI can choose between disclosing a client's personal information to 
the IRS, imposing a thirty percent withholding tax on all U.S. and certain non-U.S. payments, or 
completely avoiding U.S. investments and clients. n12 The FFIs have until January 1, 2014, to 
implement new account opening procedures for their client base and comply with the main FATCA 
provisions. n13 Extensive due diligence must be undertaken to verify identities and nationalities of all 
account holders. This deadline means that FFIs have a short time to initiate complicated compliance 
measures required by FATCA's reporting requirements or face serious hurdles related to continuing 
their American revenue streams. 

 [*209]  Because FATCA threatens FFIs with a thirty percent withholding requirement on U.S. 
investments, FFIs facing heavy compliance costs might determine that it is easier to drop American 
clients and investments than to comply with FATCA. n14 Banking industry analysts predict that many 
large banks will no longer accept American clients if implementing FATCA compliance systems 
proves too costly. n15 Many FFIs derive significant income from American sources, n16 and the 
ramifications of changing their investment portfolios could drastically impact worldwide financial 
markets. n17 

Due to FFIs terminating business with American citizens, the six million Americans living abroad 
n18 will have fewer banking and investment options. FATCA legislation makes it more difficult for them 
to obtain bank accounts, receive insurance coverage, and participate in company-sponsored pension 
plans. n19 Amid mounting frustration over taxation and banking problems, a small but statistically 
significant number of Americans might renounce their citizenship solely to be free from American-
citizen-based taxation. n20 

B. American Citizens, Foreign Countries, and International Banks Are Beginning to Resist 
FATCA 
  
 Resistance against FATCA is growing among American citizens, foreign governments, and 
multinational banks. Some of these entities have started to organize lobbying efforts to repeal or 
modify FATCA. n21 For example, American Citizens Abroad, a coalition of American citizens living 
overseas, issued a report in August 2011 calling on its  [*210]  membership base to lobby Congress to 
repeal the law. n22 In addition, Washington lobbyist James Jatras, a former United States diplomat and 
current principal of Squire Sanders Public Advocacy, recently launched an extensive worldwide 
campaign to repeal FATCA. n23 These repeal movements aim to inform the public about FATCA and 
educate elected representatives about FATCA's harm. n24 

Foreign governments feel threatened by the IRS unilaterally imposing its reach beyond the 
territorial boundaries of the United States and imposing tax laws on their citizens. n25 Russia is strongly 
opposed to implementation of FATCA within its borders. n26 Canada considers FATCA an inefficient 
use of capital and hopes to be granted an exemption. n27 Taiwan will not permit its banks to forward 
information to the United States. n28 In light of these responses, the IRS still dreams of implementing 
FATCA in a cooperative way and will not consider exempting specific countries. n29 

The financial industry's reaction to the reporting requirements is also equally fierce. n30 Bank 
managers are struggling to comply with the  [*211]  law and, as the initial compliance deadlines 
approach, many banks are still in the dark. n31 A backlash from bank managers could have major 
repercussions for the United States and must be seriously evaluated against initial policy goals of 
FATCA. The fragile world economy has enough problems as it is without having substantial tax 
reporting requirements imposed upon it by the United States. n32 

Due to this widespread opposition and numerous practical problems, Congress must consider 
alternatives to the continued implementation of FATCA. This Comment examines FATCA's stifling 



economic effects and explores alternatives that would accomplish similar policy goals. Part I provides 
a brief history of the United States' efforts to combat international tax evasion and a detailed overview 
of FATCA. Part II examines FATCA's weaknesses and proposes solutions that better solve the 
international income tax evasion problem. This Comment concludes that FATCA should be repealed or 
less restrictive measures implemented immediately. 

I. The Problem of International Income Tax Evasion and FATCA 
  
 Tax evasion is a concern of any government that imposes an income tax on its citizens. n33 Because the 
United States' federal income tax is based on a system of "voluntary compliance," it is essential that 
taxpayers are given an incentive to comply with tax laws. n34 The IRS primarily uses monetary penalties 
and criminal sanctions to ensure that taxes are rightfully collected. n35 Although most Americans decide 
to  [*212]  comply voluntarily with tax laws, there remain citizens who decide to hide income and 
assets from the IRS to avoid paying taxes. n36 

Noncompliance with tax obligations can occur in three ways: nonfiling, underpayment, and 
underreporting of taxes due. n37 These problems are particularly profound in the area of international 
taxation because many tax friendly havens exist, n38 and, therefore, many prevention efforts target this 
area. n39 Approximately $ 7.8 trillion, representing more than six percent of all global wealth, is 
managed through offshore accounts where the investor has no legal residence or tax domicile. n40 The 
exact amount of revenue losses from tax avoidance and evasion are difficult to estimate, but some have 
calculated that the annual cost of offshore tax abuses by American citizens may be around $ 100 billion 
per year. n41 

Uniquely, the United States is the only developed country that taxes citizens living abroad. n42 It 
addresses the problem of international tax evasion in several different ways. n43 Most importantly, 
Americans must  [*213]  voluntarily report foreign bank accounts to the IRS. n44 These efforts have 
been largely successful; however, the Obama administration continues to seek new ways to combat 
income tax evasion and build the national income tax base to fight a growing budget deficit. n45 FATCA 
represents the United States' latest effort to solve this problem and is one of the largest pieces of tax 
legislation enacted in the past thirty years. 

A. Overview of FATCA and Its Key Provisions 
  
 In response to a heightened problem of international tax evasion and several high-profile court cases, 
n46 Congress enacted FATCA in March 2010. n47 FATCA aims to promote tax compliance by American 
citizens and residents by encouraging FFIs to report to the IRS information regarding their American 
customers. n48 To accomplish this goal, the main compliance provisions of FATCA require FFIs to 
report information on their U.S. account holders to the IRS, and other foreign entities to provide 
information regarding their beneficial owners to U.S. withholding agents. n49 FFIs that do not sign an 
IRS agreement will face withholding on U.S.-source interest and dividends, gross proceeds from the 
disposition of U.S. securities, and pass-thru payments. n50 Beyond FFIs, many American companies 
based in the United States are also affected because FATCA's broad drafting also captures payments to 
nonfinancial foreign entities (NFFEs). n51 Under certain situations, an American company may have to 
withhold on payments to its own subsidiaries, which could be considered NFFEs. n52 

FFIs and NFFEs must comply with FATCA by entering into an agreement with the IRS to provide 
information about their accounts in the United States or substantial American owners. n53 By taking the 
compliance route, the entity can avoid the thirty percent withholding  [*214]  consequence so long as 
they continue to comply with FATCA and updated treasury regulations. n54 The primary factor 
encouraging foreign entities to comply is the avoidance of withholding. Many of FATCA's main 
provisions will start being phased in during early 2013 to 2017. n55 

These new rules are a dramatic shift in American tax policy and require significant compliance 
measures by FFIs. Under FATCA, unlike other withholding regimes, the tax withheld is not for the 
purpose of securing payment of the taxpayer's liability, but as a penalty for failure to report tax 
obligations. n56 This type of tax withholding will not only affect the American clients of FFIs, but it will 
also spread compliance costs to other business groups of these institutions. n57 According to the new 
treasury regulations, existing client relationships must all be identified, documented, and classified. n58 
Banks will have to conduct large surveys to identify their client bases and consider how to examine all 
existing relationships at once and, where necessary, to manually supplement the documentation. n59 One 
of the main reasons that banks will not comply with FATCA is that it requires an extensive 



reevaluation of computer and regulatory systems to ensure that customer accounts are properly 
reported to the IRS. n60 

B. Intergovernmental Agreements Concerning FATCA Compliance 
  
 In addition to publishing the FATCA regulations, the Treasury Department is busy negotiating treaties 
and agreements with foreign governments to ensure local laws are not violated by FATCA's reporting  
[*215]  requirements. This began with the Treasury Department issuing a joint statement with France, 
Germany, Italy, Spain, and the United Kingdom announcing a plan to pursue government-to-
government agreements as an alternative to regular FATCA compliance. n61 The intergovernmental 
approach intends to remove legal impediments to FATCA compliance and reduces the anticipated 
financial burdens of compliance for foreign banks in the countries that make agreements. n62 

Rather than forcing all foreign banks to submit information directly to the IRS, certain agreements 
allow banks to report information about American account holders through their home governments. n63 
This compliance method, in contrast to FATCA's original direct reporting requirement, would prevent 
violation of local laws. n64 Further, under the reciprocal form Model 1 Intergovernmental Agreement 
(IGA), the IRS would send information on bank accounts held in the United States by residents of a 
signatory country to that country's revenue service. n65 The United Kingdom entered into the first 
FATCA intergovernmental agreement of this type on September 12, 2012, and many other countries 
soon followed. n66 This could force American banks to submit client information to potentially hundreds 
of foreign government agencies. n67 

In addition to Model 1 IGAs, the IRS released a different Model 2 IGA on November 14, 2012. n68 
Previously agreed to in principle by Switzerland and Japan, the new Model 2 IGA requires direct 
reporting by FFIs to the IRS (unlike the Model 1 IGA). n69 "The benefits of the Model 2  [*216]  IGA 
are similar to those conferred by the [Model 1] approach"; however, the Model 2 IGA does not provide 
reciprocity and a general exchange of information between nations. n70 The Model 2 IGA could prevent 
identity theft and other types of information misuse by countries that are signatories. 

These multilateral treaties negotiated directly between governments represent a shift in FATCA 
implementation. While not envisioned as part of the 2010 law, the agreements are now seen as a more 
practical way to implement FATCA. However, there is still no way to avoid the fact that potentially 
190 different intergovernmental agreements would need to be negotiated between the United States and 
foreign governments to ensure global FATCA compliance. 

C. Timeline for Compliance and Missed FATCA Deadlines 
  
 The release of FATCA regulations is nothing like the punctuality of the Swiss banks n71 the IRS is 
targeting. Initially, the main deadline for FATCA compliance was January 1, 2013. n72 However, the 
Treasury Department was unable to meet this deadline and many other important dates on the original 
FATCA compliance timeline. n73 The new deadline for implementing due diligence procedures to 
identify and document accounts is now January 1, 2014. n74 Further, FFIs will now have until January 1, 
2017, to begin withholding U.S. tax from noncompliant clients' investment gains, which is an 
additional two years from the original deadline. n75 

Delays in issuing final regulations "mean businesses will have less time to prepare for 
compliance." n76 Multinational firms state they need at least twelve months to prepare for FATCA's 
2014 start date and it is  [*217]  critically important that final regulations interpreting FATCA are 
released soon. n77 Considering how delays have been prevalent in the past and more are expected in the 
future, FFIs might gain more time to institute compliance measures. However, this uncertainty in the 
compliance timeline is generally troublesome for those in the financial industry. n78 

II. FATCA Is an Evil Genius: The High Cost of FATCA Will Lead to Its Repeal or Significant 
Changes to Its Current Form 
  
 FATCA's withholding system is primarily being used not to increase tax revenue (which is normally 
the main tax policy goal), but rather "as a means to coerce an information-sharing agreement" with 
foreign banks. n79 The IRS devised a way to get information they need about American taxpayers 
through private, third-party sources. FATCA seeks taxpayer compliance and payment "by creating a 
disincentive for noncompliance where efficient information systems typically take an incentive-based 
approach." n80 



The new law represents a complete departure from the traditional way withholding tax regimes are 
used to increase the tax base. Existing withholding tax systems are designed to ensure the collection of 
taxes before the money can be spent for any other purpose. n81 FATCA is designed to secure 
information about taxpayers. In short, the IRS requires foreign banks to voluntarily agree to something 
that provides the IRS with information it needs at a relatively low cost and low effort to the U.S. 
government. n82 

The high cost of compliance imposed on private parties simply outweighs the benefits of FATCA. 
This type of analysis will be a driving force behind movements to repeal the law. In evaluating the 
effectiveness of FATCA, it is important to compare its laudable policy goal of preventing income tax 
evasion to its substantial downsides. The downsides include effects on investment in the United States, 
the heavy compliance costs that FFIs must face, the violation of foreign laws, and limited financial 
options for Americans living abroad. After examining  [*218]  why FATCA is an overweight piece of 
legislation, this Comment proposes more reasonable solutions to income tax evasion that will achieve 
many of FATCA's goals while addressing global criticism and concerns. Lastly, this Comment 
examines the possible success of the repeal movement in light of recent actions by lobbying groups and 
foreign governments. 

A. The Downsides Outweigh the Benefits of FATCA 
  
 The driving force behind the repeal of FATCA will be a close analysis of the policy problems 
associated with its enactment and enforcement. Some view FATCA's expansive requirements as 
American imperialism upon global affairs. n83 The United States is telling foreign banks to directly 
report to the IRS, showing complete disregard for a country's primary jurisdiction over its own banking 
regulation and revenue collections. n84 Lawmakers must carefully reconsider FATCA with these 
considerations front and center. 

1. fatca discourages foreign direct investment in the united states 
  
 FATCA discourages foreign direct investment in the United States because of the withholding 
requirement on American securities. n85 The United States is currently one of the largest recipients of 
foreign direct investment in the world. n86 The American economy is dependent on continuous foreign 
direct investment. n87 Due to the large size and importance of American equity and bond markets, "the 
vast majority of foreign fund managers will feel obliged to register" with the IRS. n88 If  [*219]  there is 
no registration, withholding is imposed if the investment fund holds U.S. securities. n89 

In response, some FFIs might view withdrawal from U.S. fixed income and equity markets as the 
easiest solution to FATCA compliance. n90 For these FFIs, it would be cheaper to purchase other 
securities than to install computer systems required to identify all their customers. n91 A KPMG survey 
of leading fund promoters found that more than forty percent of foreign funds would potentially divest 
from U.S. securities. n92 Because FATCA puts the United States at a competitive disadvantage in the 
global market of foreign direct investment, other countries with more favorable laws such as China and 
India will benefit. n93 

Important players in international finance might exit the American markets if their operating costs 
become too high or worldwide risk cannot be reasonably mitigated. n94 Nevertheless, large-scale 
disinvestment  [*220]  appears unlikely given the importance of the United States and its financial 
markets. n95 However, this disinvestment fear is especially profound with FATCA because the Treasury 
Secretary, at his or her discretion, can terminate a disclosure agreement with an FFI and reinstate the 
withholding tax through provisions granted in FATCA. n96 

Possible capital withdraws will affect financial markets far beyond the United States. The British 
Bankers' Association stated that FATCA creates a "systemic market risk, resulting in an unpredictable 
cascade effect that is contrary to international efforts to establish financial stability." n97 This instability 
stems from the fact that there will be large movements of capital in and out of banks. n98 Portfolio 
managers will have to confront a multitiered banking system with certain banks complying with 
FATCA and others not. n99 In a similar statement, the Brazilian Federation of Banks also expressed 
fears that FATCA's implementation will violate Brazilian laws and create banking instability 
throughout South America. n100 

 [*221]  

2. fatca creates a serious financial burden for financial institutions 
  



 The amount of information that FATCA requires banks to submit to the IRS is immense, n101 and 
disengaging from capital markets located in the United States is not an option for most FFIs. n102 Thus, 
it will be necessary to work with the IRS to comply with FATCA. Recent agreements between foreign 
governments and the United States started making this process easier. n103 However, the information 
currently provided by the IRS in the form of proposed treasury regulations gives little guidance to 
banks. n104 The British Bankers' Association clearly stated that the treasury notice on pass-thru payments 
is simply unworkable. n105 

Furthermore, the approach of avoiding U.S. assets may do the trick, but this is not true in all cases 
due to the pass-thru reporting requirements of FATCA. n106 Certain non-American assets will also be 
affected by FATCA because the banks that hold them do business with Americans in different 
capacities. In reality, every non-American fund may need to become FATCA compliant in order to 
continue their current line of business. n107 Thus, global investors will end up carrying the cost of 
FATCA compliance unwillingly in their portfolios even though they purposefully avoid financial 
investments connected to the United States. 

In FATCA's current form, any bank or company in the world that might receive payment from 
outside its country will need to register with the IRS to get an identity number which other entities will 
use to  [*222]  determine their FATCA compliance status. n108 Foreign banks will either have to prevent 
non-nationals from having bank accounts in order to be treated by the IRS as "local banks," or identify 
foreign customers under FATCA. n109 This puts local banks in the position of having to possibly deny 
bank accounts to residents of their geographical neighbors or comply with reporting obligations that 
have no direct effect on their domestic banking customers. 

Further, with reciprocal IGAs, U.S. banks need to send information to countless foreign 
governments under the Article 2 reporting requirements. n110 U.S. banks will need to install information 
reporting systems that link each customer's nationality to his or her accounts. Currently, this is nearly 
impossible because no regulations exist informing U.S. banks how to comply. n111 Although banks are 
in a better position to implement these compliance measures due to antiterrorism and money laundering 
laws, insurance companies are completely in the dark about implementing the obligations that Model 1 
IGAs require. n112 In the end, this will raise the cost of domestic banking services by passing increased 
compliance costs to retail customers. 

An IRS Information Reporting Program Advisory Committee (IRPAC) report said that recent 
notices and proposed regulations still leave too little time for banks to build required systems and 
provide little guidance on performing required account due diligence. n113 The IRPAC report strongly 
recommends that the IRS "issue further guidance that [provides] additional time [and instructions] to 
develop the required [information] systems." n114 Another suggestion advanced by the IRPAC  [*223]  
report is to provide clearer procedures that withholding agents can implement to "verify[] an account 
holder is an FFI and its status as a participating FFI." n115 Thus, there is an implicit acknowledgement 
from an advisory committee to the IRS that developing FATCA-compliant information systems is 
more difficult for FFIs than the IRS originally anticipated. n116 

Lastly, it is not clear whether the benefits of increased revenue outweigh the heavy cost of 
compliance associated with FATCA. The predicted tax revenues of FATCA amount to approximately $ 
800 million annually. n117 This revenue is countered by the enormous implementation costs and future 
operating costs for which institutions must anticipate and plan for. n118 In addition, compliance costs are 
also deductible against a firm's current revenues, which would further reduce the amount of overall 
revenue brought in by FATCA. n119 The United States already has one of the highest corporate tax rates 
in the world. n120 Members of Congress should not support a tax law with questionable revenue gains 
that may even be offset entirely by reduced economic activity. 

 [*224]  

3. fatca fails to consider the impact of existing tax treaties and foreign laws 
  
 Another downfall of FATCA is that the overly U.S.-focused approach to offshore tax evasion fails to 
consider the impact of existing tax treaties and foreign laws. n121 Foreign banks are already subject to 
regulatory oversight and laws in their home countries. n122 At one extreme, the FATCA reporting 
requirements might be considered illegal in countries where a foreign bank is headquartered. n123 The 
IRPAC report warned of serious global repercussions from the new requirements because "the 
obligations that FATCA imposes on FFIs ... potentially conflict with legal constraints imposed on such 
FFIs under foreign law in a number of respects." n124 Intergovernmental agreements between the United 
States and foreign nations have recently been used to avoid banks breaking local laws while complying 



with FATCA reporting requirements. n125 Even with these agreements, the burdens created on the entire 
banking world are a highly inefficient way to deal with American offshore tax evasion. 

Some of the bank accounts affected by FATCA might not even be held by Americans. This could 
happen where a foreign spouse in a foreign country earns the money that goes into the account and 
supports a stay-at-home American spouse. n126 In that case, the IRS would require banking details on a 
non-American citizen. Banks should be concerned about providing this sensitive information about a 
customer who has no contact with the United States and could be exposed to regulatory sanctions and 
lawsuits from account holders. n127 

 [*225]  Banking privacy laws are important to many jurisdictions and these local law constraints 
may conflict with the implementation of FATCA unless approved by local government action. n128 
Intergovernmental agreements have been used to allow FATCA compliance while adhering to local 
laws. For example, Switzerland grants an exception to Article 271 of the Swiss Criminal Code n129 
through an intergovernmental agreement that enables Swiss financial institutions to comply with 
FATCA rules, in particular regarding the reporting of information to the IRS. n130 It will be highly 
burdensome on the IRS to negotiate similar exceptions in many other countries that have strict banking 
privacy laws. 

4. a wild wild life: fatca is a nightmare for american expatriates 
  
 Due to the high cost of compliance and the perceived legal risks, many FFIs will refuse to sign an 
agreement with the IRS. n131 This will lead foreign banks, insurance providers, and pension plans to stop 
accepting American clients. In extreme cases, Americans have been unable to participate in company 
pension funds or conclude insurance contracts and, as a result, are rendered unemployable by FATCA's 
main provisions. n132 European banks such as Deutsche Bank, Commerzbank, HSBC, ING Group, and 
Credit Suisse began terminating accounts of some American customers in early 2011. n133 

 [*226]  Beyond eliminating basic banking options, FATCA makes doing business harder for 
Americans abroad. This could be one of the possible reasons Facebook cofounder Eduardo Saverin 
renounced his American citizenship. n134 FATCA requires that the same reporting required by FFIs be 
used by any private foreign corporation, business, or partnership in which a U.S. citizen is a ten percent 
or greater shareholder. n135 The implication for a wealthy investor, like Saverin, is that FATCA's 
reporting regime would be imposed on all of his non-U.S. co-investors in future business deals. n136 This 
requirement would expose the underlying value and cash flows attributable to all the investors, whether 
they are U.S. citizens or not. n137 For this reason, American investors might be excluded from foreign 
business deals because their involvement would require some activity of all partners to be reported to 
the IRS. 

The FATCA legislation also increases the penalties and likelihood of detection for failing to file a 
return for a passive foreign investment company (PFIC). n138 In addition to filing the new "FATCA 
Form," n139 many Americans living abroad may unknowingly hold investments in foreign mutual funds 
that are classified as PFICs n140 and have never filed the appropriate tax return. Under IRC ß 1298, a 
U.S. person who is a PFIC shareholder must file an annual report containing information required by 
the IRS. n141 FATCA allows the IRS to see these PFIC holdings and many Americans abroad may now 
be penalized for participating in a foreign pension plan. Clearly, Congress intends one of the effects of 
FATCA to be enforcement of the PFIC rules. 

 [*227]  

B. Trimming the Excess Fat: Skinnier Solutions That Solve the Tax Evasion Problem 
  
 The IRS does not need to strong-arm banks into FATCA compliance. There are alternatives to 
FATCA, which would avoid the excess administrative weight, expensive bank compliance costs, and 
perceived risks as seen from overseas. First, Congress could repeal FATCA and eventually introduce a 
replacement law that imposes a withholding tax across the board on all U.S. source interest, dividends, 
royalties, and social security payments. Second, the IRS could increase enforcement actions and 
whistleblower programs. Alternatively, minor tweaks to FATCA such as lowering reporting thresholds, 
more specific exemptions, and extended compliance deadlines could help struggling banks and 
desperate American expatriates. 

1. withholding requirements on dividend, interest, and other investment income 
  



 Withholding is a simple concept that effectively addresses the problem of income tax evasion. n142 "The 
payor holds back a portion of the payment and remits it to the proper tax authorities, to be applied 
against the payee's tax liability... . Withholding could easily be adopted for dividends, interest and 
other investment income, which are currently subject to [only] information reporting." n143 In support of 
this idea, many other industrialized countries impose withholding on investment income of their 
citizens globally. n144 

The United States has not availed itself of this powerful enforcement tool to collect taxes on 
investment income by Americans. n145 Withholding rates could vary for different types of taxpayers. For 
example, lower rates on social security payments would avoid punitive financial conditions for modest 
retirees living overseas and higher rates could be imposed on taxpayers with higher adjusted gross 
incomes. Today, the withholding tax applies only to dividend, rents, and royalty payments made to 
foreigners overseas. n146 The standard rate is thirty  [*228]  percent withholding, often reduced to fifteen 
percent through bilateral tax treaties with other countries. n147 

If a withholding tax were in place, any person or entity receiving U.S.-based income overseas 
would be subject immediately to the withholding tax. Americans who are honest and declare their 
income correctly to the IRS would be able to recuperate any excess withholding in their tax returns. If 
these taxpayers did not properly report their income, the government would have already collected 
revenue and no tax would be avoided. The tax base is sufficiently preserved and minimum burdens are 
placed on third parties. Other countries have a similar system in place, and it has solved many tax gap 
problems associated with foreign income tax evasion by their citizens. n148 

Additionally, this withholding system would bring in a new pool of contributors to the tax base of 
the United States. This new tax base would consist of foreigners who have bank accounts in the United 
States and might pay no tax on gains attributable these holdings. In addition, these taxpayers likely do 
not declare the revenue gained to their principal country of residence as well. Thus, the United States 
would help other countries combat the international problem of income tax evasion instead of imposing 
unilateral tax laws. n149 

Any new withholding tax should not apply to capital movements, n150 which are targeted by the 
FATCA penalties. n151 Applying withholding to capital movements would drive foreign capital out of 
U.S. markets because it is confiscatory and investors would allocate their funds elsewhere. As 
mentioned above, this would hurt the U.S. economy by putting it at a cost disadvantage in global 
money markets because investors would find countries with more favorable laws. n152 By adopting 
withholding on only investment income, the United States could properly collect tax revenue and 
maintain capital investment within the country. 

 [*229]  

2. increased enforcement actions, whistleblower rewards, and stiff penalties prevent income tax 
evasion 
  
 In addition to withholding, existing tools such as increased tax enforcement actions, compensating 
whistleblowers, and expensive penalties prevent income tax evasion. The IRS should focus on 
identifying Americans using foreign banks to hide income. n153 Through the voluntary disclosure 
program n154 and settlement agreements with banks, n155 the United States now has a wealth of powerful 
tools to locate networks helping tax evasion. n156 These enforcement efforts strategically identify areas 
where Americans are evading taxes rather than casting a worldwide whale net to catch tax evaders as 
FATCA legislation aims to do. 

Efficient enforcement actions carried out by the Department of Justice Tax Division n157 have an 
"outsized deterrent effect," which motivates Americans to pay their taxes. n158 Further, officials from the 
IRS's Criminal Investigation Division (CID) and the Department of Justice Tax Division have stated 
that existing enforcement tools are proving very successful. n159 Congress needs to increase the funding 
for IRS and Justice Department enforcement efforts to track down tax cheats and bring their money 
back into the American tax base. n160 "The [United States] should welcome, and treat with appropriate 
leniency, those who  [*230]  come forward to make voluntary disclosures of their undeclared [offshore 
banking accounts]." n161 

In addition, the IRS has an expansive whistleblower law that encourages tax compliance. n162 
Whistleblowers who come forward with information about tax evasion are graciously compensated. In 
a recent example, Bradley Birkenfield received $ 104 million in compensation ($ 4600 for every hour 
he spent in prison) for exposing a $ 20 billion illegal tax fraud scheme which implicated the Swiss bank 



UBS. n163 "These laws can be effectively used to combat corruption, illegal offshore tax evasion and 
money laundering" in a more efficient manner than widespread FATCA implementation. n164 

3. even if fatca is not repealed, changes are required 
  
 Changes in FATCA could address several of the law's main flaws. With minor tweaks, compliance 
will be easier and more understandable for FFIs and Americans living abroad. Further, more time to 
implement FATCA compliance will be greatly appreciated. The arbitrary and complex provisions of 
FATCA could be replaced with a much more clear-cut, logical approach. 

a. Increase the threshold amount for FATCA reporting and exempt certain types of financial 
instruments 
  
 A possible solution that does not involve repealing FATCA is to increase the threshold for individual 
reporting requirements. n165 "FATCA reporting includes life insurance contracts and pension funds as 
well as  [*231]  bank accounts." n166 Raising the required reporting limit will lower the burden on 
Americans of modest incomes who generally pay their taxes. n167 Raising the reporting requirement 
from $ 50,000 to $ 500,000 is a very workable solution. n168 Congress should also increase the granting 
of exemptions to banks with smaller accounts, which are less likely to be hiding client assets. 

Additionally, it might be possible to maintain the $ 50,000 threshold but exclude the reporting 
requirement on certain life insurance policies and pension funds. Again, this would mainly benefit 
individual taxpayers, but it could also ease the burden on FFIs because they can organize their clients' 
accounts by types of balances and only install reporting systems to deal with large accounts. These 
changes are not radical and could be easily implemented before the 2014 FATCA compliance deadline. 

Additionally, the reporting requirement threshold for U.S. ownership in foreign corporations and 
partnerships could be changed from 10% to 50%. Currently, smaller investor groups might exclude 
American citizens from their business ventures because the legal and technical burden of complying 
with the FATCA reporting demands would be overwhelming. Changing to a 50% ownership 
requirement would penalize fewer Americans in small business ventures abroad and ensure that only 
significant ventures are targeted. 

b. Extend the deadline for FATCA compliance and provide more detailed procedures for foreign 
financial institutions 
  
 Since many organizations are struggling to be ready by 2014, n169 extending compliance deadlines and 
providing more detailed instructions for complying with the information-reporting requirement would 
be practical. The IRS has already extended the time for compliance, n170 but that is not enough. On July 
14, 2011, the IRS announced a phase-in schedule, which effectively delays implementation of FATCA 
for one year and, in some cases, until 2015 for banks that meet certain initial  [*232]  reporting 
requirements. n171 This schedule was again changed in 2012, pushing back the deadlines slightly more, 
but not enough. n172 

"Due to a lack of standards around the interpretation of regulations, they are often interpreted 
differently from firm to firm." n173 FATCA's reporting requirements also "present serious difficulties 
around client onboarding for firms that do not have automated systems." n174 Additionally, these 
financial institutions know their information systems better than the IRS and should be given leeway to 
devise alternative reporting and disclosure structures in line with enforcement expectations. Specific 
guidelines showing how the IRS will enforce FATCA and an acknowledgement from the IRS 
indicating lenient initial enforcement could help FFIs implement procedures at lower costs and higher 
value to banking customers. 

C. This "FATCA(T)" Does Not Have Nine Lives: The Movement to Repeal FATCA 
  
 Because FATCA likely will not achieve its stated purpose and will hamper the United States as it 
competes in a fragile global economy, it should be repealed. There are better options that combat tax 
evasion without requiring third parties to bear the heavy burden of supplying the IRS with information. 
n175 The American public and most lawmakers do not understand the law's broad-reaching effects and 
that needs to change. n176 

Several methods, used along with lobbying Congress, can achieve the repeal of FATCA. n177 
"These include hearings, ordering [a] cost/benefit study (which never was done for FATCA), 
withholding [IRS] enforcement funding, freezing Executive Branch nominations, and ... most 



importantly, blocking implementation of [more Model 1 and 2] IGAs as the "weak link' in the FATCA 
enforcement plan ... ." n178 A  [*233]  significant public relations campaign is also needed to educate the 
public about FATCA. n179 The financial industry should consider funding a substantial Congressional 
lobbying and media campaign to avoid the substantial compliance costs it will face once FATCA goes 
into full effect. n180 

1. major factors to be considered in a repeal of fatca 
  
 Recent messages to the IRS from foreign governments signal worldwide discontent with the FATCA 
requirements. n181 As the 2014 compliance deadline quickly approaches, more pressure directed towards 
the IRS to ease the regulations or for Congress to repeal FATCA will occur. n182 FFIs are scrambling to 
implement FATCA's reporting requirements and are genuinely scared of facing noncompliance. n183 
This noncompliance would result in disastrous thirty percent withholding on investment income. n184 

In considering whether the movement to repeal FATCA will be successful, it is important to 
consider some roadblocks that groups lobbying for its repeal must face. First, FATCA was voted into 
law under the HIRE Act, which had broad bipartisan support. n185 The main purpose of this Act was to 
get Americans back into jobs and bolster the American economy through a significant stimulus 
package. n186 Besides the FATCA  [*234]  provisions, other parts of the bill create new tax credits that 
encourages businesses to hire new employees. n187 

In the current environment, with voters not interested in raising taxes, a repeal of FATCA, which 
is aimed at increasing tax revenue, will not be looked upon favorably. Even the most vociferous 
proponents of repeal concede that FATCA will be a tough nut to crack, but claim that "if and when 
FATCA receives the kind of scrutiny in the United States it should have received before enactment, it 
is unlikely to survive." n188 Further, tax evasion is a contentious political issue. Voters will not like 
seeing a bill repealed that is aimed to target tax evasion by wealthy Americans taking advantage of 
loopholes in the current system. n189 As long as getting Americans back to work remains a top priority 
for Congress, the bipartisan support that enacted FATCA will struggle to repeal it. 

In addition, Americans living outside the United States do not have a big footprint in American 
politics and have no concentrated voting strength in any particular state or district. Although groups 
such as American Citizens Abroad and Republicans Abroad have organized movements to repeal 
FATCA, American expatriates have trouble speaking with a unified voice on the issue. n190 A strong 
unified message is needed to ensure the success of the repeal movement. 

Lastly, FATCA is not mainly about revenue and is more about information on foreign bank 
accounts held in foreign countries. n191 This may also be part of the reason why a proposed withholding 
regime would not be implemented because it is not in line with Congress's policy purpose behind the 
bill when it was enacted. There could be other ways to get information from banks, but in general there 
will be a similar sentiment against this. However, efforts to repeal tax legislation enacted by President 
Barack Obama have succeeded before. n192 

 [*235]  

2. burdensome laws have been successfully repealed 
  
 There are significant examples of the sudden collapse of important government initiatives, once 
targeted campaigns against them were launched. n193 For example, the Medicare Catastrophic Coverage 
Act of 1988-89 was repealed seventeen months after it was enacted. n194 "Unlike FATCA, the 
Catastrophic Coverage Act ... had a clear and identifiable set of beneficiaries" and provided services 
directly to Americans. n195 Extensive lobbying also played a significant factor reversing broad 
presidential and congressional support in the Dubai Ports World controversy. n196 

More directly related to federal tax policy, lobbyists successfully repealed certain expanded 
information reporting requirements that were passed as part of the 2010 healthcare reform legislation. 
n197 The repeal, passed as the Comprehensive 1099 Taxpayer Protection and Repayment of Exchange 
Subsidy Overpayments Act of 2011, eliminated the onerous requirement that businesses file a 1099 
form to report purchases of goods or services of more than $ 600 per year. n198 In response to the repeal, 
President Obama said that he looked "forward to continuing to work with Congress to improve the tax 
credit policy in this legislation." n199 

Judging from the recent repeal of burdensome 1099 reporting requirements for small businesses, 
there might be similar hope for a FATCA repeal. n200 Some have described FATCA as an international  
[*236]  version of the onerous 1099 reporting requirements that were repealed by President Obama in 



2011. n201 Additionally, the repeal was largely based on a compromise between Democrats and 
Republicans over the larger Health Care Spending Bill. n202 The recent repeal of legislation indicates 
that Congress is willing to address the concerns of citizens and the banking industry by repealing 
legislation that is not practical. 

Conclusion: FATCA, the Road to Nowhere 
  
 It is critical for all participants, including government organizations and the general public of 
consumers, to strike an acceptable balance of burdens on each side, so that all participants can achieve 
their goals. FATCA is not the way for the U.S. government to prevent income tax evasion. Moreover, 
the current state of the U.S. economy is already problematic, and legislation increasing the reluctance 
of foreigners to invest in the United States is worrisome. n203 The IRS should not force taxpayers and 
banking consumers of foreign nations to pay the costs of compliance with American tax laws from 
which these people derive no benefit. 

It is becoming increasingly apparent that the protests against the implementation of FATCA, the 
burden on IRS regulation writers, and the enormous cost of compliance for FFIs are not worth the tax 
revenue and information that FATCA is projected to produce. n204 The growing opposition movement 
will continue to attract the opposition of foreign banks, international governments, and American 
citizens abroad likely culminating in the repeal of FATCA. In the end, if someone wants to hide their 
assets abroad, they will figure out a way to do it. The goal of FATCA is laudable, but using it as a 
means of achieving a reduction in offshore tax evasion is destined to fail. 
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